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Constitutional Courts in New Democracies:
Understanding Variation in East Asia

Tom Ginsburg

Abstract

The article shows how judicial review has expanded around the globe from the United States,
Western Europe, and Japan to become a regular feature of constitutional design in Africa and
Asia. Although the formal power to exercise judicial review is now nearly universal in democratic
states, courts have varied in the extent to which they are willing to exercise this power in practice.
After decades of authoritarian rule, East Asia has experienced a wave of democratization since
the mid-1980s. Transitions toward more open political structures have been effectuated in Korea,
Taiwan, Thailand, Mongolia and Indonesia, and even the Leninist states of China and Vietnam
have experienced tentative moves toward more participatory politics. These political transitions
have been accompanied by an important but understudied phenomenon: the emergence of pow-
erful constitutional courts in the region. Constitutional courts have exercised review to challenge
political authorities when conflicts arise among government institutions or governments impinge
on individual rights.
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CONSTITUTIONAL COURTS IN NEW DEMOCRACIES:
UNDERSTANDING VARIATION IN EASTASIA®
Tom Ginsburg

After decades of authoritarian rule, East Asia has experienced a wave of democratization
since the midl980s. Transitions toward more open political structurase been effectuated in
Korea, Taiwan, Thailand, Mongolia and Indonesia, and even the Leninist states of China and
Vietnam have experienced tentative moves toward more participatory politics. These political
transitions have been accompanied by an ingdrbut understudied phenomenon: the emergence
of powerful constitutional courts in the region. In at least three countries, Thailand, South Korea
and Mongolia, constitutional courts created during the democratic transition have emerged as real
constraintson political authority. A fourth court, the Council of Grand Justices in Taiwan, re
awakened after years of relative quiet to play an important role in Taiwan'’s long political transition
to democracy. In other countries, including China and Indonesisstitational courts have been
discussed though not yet created.

Given the cultural and political history of the region, this is a phenomenon that might be
seen as surprising. After all, most political systems in the region had until the 1980s were
dominaed by powerful executives without effective judicial constraint. The political systems of
non-Communist Asia involved varying degrees of what Scalapino called “authoritarian pluralism,”
wherein a certain degree of political openness was allowed to theteitelid not challenge
authoritarian rulé. Thus there was little precedent for active courts protecting rights or interfering
with state action.

Furthermore, traditional perspectives on Asian governance, most recently articulated by
proponents of “Asiarvalues,® have tended to view political culture in East Asia as emphasizing

responsibilities over rights and social order over individual autonomy. Both Buddhist and
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Confucian religious traditions emphasize the ideal of concentrating power in a singkongtruler

(the Buddhistdhammarajaor the Emperor enjoying the Mandate of Heaven) rather than
establishing multiple seats of competing power and authority as a means of effective gov&rnance.
These traditional images of a single righteous leader have bggloited by rulers in the region,

from Ho Chi Minh to Chiang Chingkuo, usually to justify and perpetuate authoritarian rule.

Although the extent of the new constitutional constraint varies across countries and issue areas, it
seems apparent that thegstomenon is real and lasting. It seems appropriate, even at this early
juncture, to take stock of the phenomenon from a comparative perspective to determine what factors
might explain the emergence of and success of constitutional review in East Asiapdpes
focuses on four courts: the Constitutional Courts of Thailand, South Korea, Mongolia and the
Council of Grand Justices on Taiwan. We briefly describe the emergence of each court. We then
analyze institutional design and court performance in compargerspective. Finally we consider
several possible factors that might help explain the emergence of effective constitutional constraint
by courts. It is hoped that this exercise might help contribute to the development of broader

comparative theories tanderstand judicial review and its role in democratization.

I.  The Emergence of Constitutionalism in Asia

Traditional Asian political thought provides few resources for developing an indigenous theory
of judicial review of legislatior’. Most East Asian soeties had some influence from the imperial
Chinese tradition, in which judicial and executive functions were not separated and all power
emanated from a single figure at the center of the political system. Even in systems where power
and authority were sepated, as in Japan, the notion of iadependentonstraint on power was
absent in traditional politics.

The strong history of centralized political authority throughout the region has continued in the
twentieth century, and many have connected Asianaii#itianism with more general notions of
political culture. Pye found strong resonance between classical political traditions and the modern

systems of one party, or oranda-half party, governance that was remarkably consistent from

* The situation is of course a bit more complicated than this characterization would suggest. In classical Confucianism,
particularly as manifested in Korea rather than gdstg China, advisors to the emperor exercised significant authority
and can b seen as a competing power center. $@eES PALAIS, POLITICS AND POLICY IN TRADITIONAL KOREA

(1992). In classical Buddhist thought, the wheel of power was also to be constrained by the willeaino§ so the
sanghamight serve as an alternative poveemter to state authority.

® Though it does have some such resources. For example, there were highly elaborate systems of judicial control of
administrative action. See Ginsbur@onfucian ConstitutionalismRorthcoming inLAW AND SOCIAL INQUIRY (2002).
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Japan to Indonesfaln Korea, a series of militarguthoritarian regimes governed, with one brief
interlude in 1961, from the end of Japanese colonialism through 1987. In Taiwan, the Kuomintang
(KMT) relied on traditional Chinese notions of government as modified by Surs¥as political
thought to legitimize a quadieninist authoritarian party regime. Thailand experienced a cycle of
alternating periods of corrupt civilian and military governments. Mongolia had a governmental
structure parallel to that of the Soviet Uniohgeaded by a classic Leninist party. In all four
countries, a meritocratically selected state apparatus provided continuity and exercised much
influence’ though of course the precise extent of that influence in the capitalist economies is an
issue subjedb intense controversy in East Asian studies.

Judicial review in East Asia was similarly constrained, even though it formally existed in many
systems. Only the Philippine Supreme Court can be seen as exercising review with regularity. The
Japanese SuprenCourt has been constrained by the long rule of the Liberal Democratic Party and
has issued only a hatfozen decisions on unconstitutionality of legislatfom other countries,
including Malaysia, Korea and Taiwan, judicial efforts to constrain thte steere met with harsh
attacks on the courts.

Beginning in the 1980s and accelerating in the 1990s, a global wave of democratization and
political liberalization led to significant changes in East Asia and beyond. In many countries, this
was accompanied by shift away from traditional notions of parliamentary sovereignty toward the
idea of constitutional constraint by expert courts. While it is beyond the scope of this paper to
explain the phenomenon, we note that East Asian countries were not immurad& géopolitics
and pressures for rationalization. The next section describes the constitutional courts under

consideration in more detail.

® Lucien PYE, ASIAN POWER AND POLITICS: THE CULTURAL DIMENSIONS OFAUTHORITY(1985).

" Tu WEI-MING, ED., CONFUCIAN TRADITIONS IN EAST ASIAN MODERNITY: MORAL EDUCATION AND ECONOMIC
CULTURE IN JAPAN AND THE FOUR MINI-DRAGONS (1996).

8 For just a few contribtions to this voluminous literature S€ALMERS JOHNSON MITI AND THE JAPANESEMIRACLE
(1982); MASAHIKO AOKI, INCENTIVES, INFORMATION AND BARGAINING IN THE JAPANESE ECONOMY (1988); FRANCES
ROSENBLUTH, FINANCIAL POLITICS IN CONTEMPORARY JAPAN (1992); \MUEL KERNELL, ED. PARALLEL POLITICS:
ECONOMIC POLICYMAKING IN JAPAN AND THE UNITED STATES (1991); J.P. Gownder and R. PekkanEme End of
Political Science? Rational Choice Analyses in Studies of Japanese POBRRCIDURNAL OF JAPANESE STUDIES
363(1996); Jbn OhnesorgesStates, Industrial Policies and Antidumping Enforcement in Japan, South Korea and
Taiwan, 3 BUFFALO JOURNAL OF INTERNATIONAL LAW 289 (1996);GREGORY NOBLE, COLLECTIVE ACTION IN EAST

AsIA: HOw RULING PARTIES SHAPE INDUSTRIAL POLICY(1998).

% Onthe mechanisms of LDP influence, skeMark Ramseyer and Eric B. Rasmusshkmjicial Independence in a Civil
Law Regime: the Evidence from Japah3 JOURNAL OF LAW, ECONOMICS AND ORGANIZATION 259 (1997);0n
constitutional review see generallyAWRENCE BEER AND JOHN MAKI, THE CONSTITUTIONAL CASELAW OF JAPAN
(2000)
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A. Taiwan

Taiwan continues to be governed under an amended version of the 1947 Constitution of the
Republic of Chim adopted in Nanjing. This Constitution was emasculated for many years through
the use of secalled “Temporary Provisions” that legitimated eparty government by the KMT.
Democratic transition in Taiwan began in earnest only in the-19i80s, when Preséht Chiang
Chingkuo announced reforms and tolerated the creation of the opposition Democratic Progressive
Party (DPP). After Chiang’s death, Taiwdorn Lee Tenghui presided over a long and complex
democratic transition, culminating in the election of ®ieader Chen Shdgian as President in
2001.

The power of judicial review formally existed throughout this period, to be exercised by the
Council of Grand Justices of the Judicial Yuan. The Council’'s primary functions are to issue
uniform interpretationsf law and to interpret the ConstitutiohUnder the 1947 Constitution, the
Council was composed of seventeen members who are appointed by the President with approval of
the Control Yuan (a separate branch of Government) for renewable-yaare terms?
Constitutional amendments have lowered the number of Grand Justices to fifteen, shortened the
terms to eight years, transferred approval power to the legislature, and provided for staggered
appointments that coincide with the foyear presidential electiorycle*

After some early efforts to constrain the exercise of political power by government, the Grand
Justices were punished by the legislature in the late 1950s through a limitation on their jurisdiction.
From then until the recent liberalization, thesfices were cautious. Indeed, in the early era, the
Council can be seen as an instrument of the KMT regime. It never accepted a case on the (dubious)
constitutionality of the Temporary Provisions, and issued a number of decisions that facilitated
KMT rule within the confines of at least nominal constitutionalism. Most prominently, it issued a

decision suspending elections to the National Assembly during the “national emergency”, so that

0 Under the 1947 Constitution there are five branches of government (yuan), three corresponding to the Montesquieuan
framework and two drawn from the Chinese imperial tradition, the Control Yaaaudit and the Examination Yuan
for entry into the civil service.

1 Although Avrticle 81 of the Constitution grants “judges” life tenure, the Grand Justices are not considered to fall into
that category.

12 additional Articles of the Constitution of #nRepublic of China, Article 5. The Article also provides that the Judicial

Yuan’s draft budget may not be eliminated or reduced by the Executive Yuan in their submission of the budget to the
Legislative Yuan.
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representatives elected on the mainland to represent all of Chinmwedtto serve in power for
several decades.

After the election of Lee in 1987, however, the Council gradually became more &ttivgegan
to strike administrative actions that were vague or delegated too much power to the executive
branch. In 1990, th€ouncil was called on to rule on the constitutionality of the continued sitting in
the National Assembly of members elected on the mainland in 1948. These members had become a
major obstacle to reform since the Assembly was the body solely responsibberistitutional
amendment. The Assembly thus had an effective veto over efforts to abolish it, as well as to
undertake other institutional reforms desired by the reformers.

Council Interpretation No. 261, announced on June 21, 1990, called for new eteatidn
forced the retirement of the decrepit old guard of the KMT. This was undoubtedly the most
important case in the history of the Council of Grand Justices and removed the last legal barrier to
rapid institutional reform in the ROC. Without the decisimf the Grand Justices, the
democratization process would have remained at a standstill, with the possible consequence that
thenPresident Lee Tenbui would never have cultivated his strong position within the KMT, and
reform would be delayed indefinitelyFollowing the decision, several stages of constitutional
amendments transformed the governmental structure of Taiwan to be more effective, only
nominally retaining the fiction of governing all China.

After appointment of a new set of Grand Justices 394, the Council became more active
in striking legislation and constraining executive authority. Many of the new Justices were Taiwan
born and thus more likely to share Lee Tdmg’s vision of an independent Taiwan. They
systematically dismantled the cqgrLeninist system of KMT control, for example by ending the ban
on rallies advocating secessionism or communism as a violation of free speech; allowing
universities to refuse to allow military “counselors,” whose presence in dorms had formerly been
mandabry; and allowing teachers to form a union outside the “official” union structure.

The Council has also played a major role in introducing international norms of criminal
procedure into Taiwan, forcing a complete revision of the Criminal Procedure Codé&utk
provisions of an arthooligan law that had reduced procedural protections for those designated by
police as hooligans, and when the legislature modified the statute in question, the court demanded
further revisions. It has also and constrainethimolice and prosecutors in significant ways.

The Council has been involved in political controversies as well. After the election of the DPP’s

Chen as President, the Council embarrassed his government by preventing it from halting

13 See generally Sean Coondgiwan's Emergig Liberal Democracy and the New Constitutional Revigw/eronica
Taylor, ed ASIAN LAWS THROUGHAUSTRALIAN EYES (1997).
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construction of a majonuclear power plant. It also was thrust in the center of political controversy
when President Lee Tergui sought to retain Vic€resident Lien Chan as “acting prime minister”
after the 1997 Presidential election. The legislature had protested this &sladon of the
Constitution. Although the Constitution does not clearly state that the-Riesident cannot serve

as Prime Minister, the Council found that this was not consistent with the spirit of the Constitution.
It thus allowed Lien to retain officehough a few months later his government fell was removed for
political reasons.

Constitutional amendments in 1992 provided for the Grand Justices to hear (sitting as a
Constitutional Court) challenges against “unconstitutional” political parties, eléfs those whose
“goals or activities jeopardize the existence of the ROC or a free democratic constitutional order.”
These clauses were thinly targeted at the Democratic Progressive Party (DPP), particularly its pro
independence factions that would elimate the ROC and declare a new state of Taiwan. The
transfer of this power to the Grand Justices reflects continuing German influence in Taiwan’s
constitutional lawt* and was seen as progressive in that it took the determination of
unconstitutional politial parties away from an Executive Yuan “Political Party Screening
Committee,” which had the previous January agreed to punish the DPP for itsd@pendence
plank. Giving this power of the Constitutional Court is an important step in the Taiwan context.

The Taiwan Council has thus been active in using the power of judicial review to strike
legislation and administrative action. It has served asnatrumentof democratization, both by
giving life to the constitutional text and elaborating on the texdaéoordance with the constitutional
spirit and international norms. It has also become involved in major controversies of a political

character, though it has thus far avoided any major attacks on its powers.

B. Korea
Korea's last military regime, headed byn@nh Dochwan, took power in a coup in 1979. In part
because of a massacre of hundreds of-wiofent protestors at Kwangju in May 1980the
government enjoyed little legitimacy, and opposition politicians demanded that the regime allow
direct elections am liberalization. The Korean democratization process began in earnest in 1986,

when widespread demonstrations involving the middle class led military dictator Chuimio

¥ Under the German Basic Law, the Constitutional Court also has the power to disband political parties that “seek to
impair or abolishthe free democratic basis order.” Basic Law, Article 23ee DONALD KOMMERS, THE
CONSTITUTIONAL JURISPRUDENCE OF THEFEDERAL REPUBLIC OFGERMANY 13, 22329 (2d ed. 1997).

15 The precise facts of the incident are hotly disputed, including the number df dsémates of which range between
the official figure of 191 up to 2000.
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to resign the Presidency. His successor, former general Roklwdag gave in to opgsition
demands for a directly elected presidency and oversaw a process of political negotiation that
produced the 1987 Constitution.

One of the central features of this Constitution was the design of a new Constitutional Court,
roughly along the lines ofhe German model. The Court is composed of 9 members who serve
renewable siyear terms, with 3 members each nominated by the President, National Assembly and
Supreme Court. The Court has the power to consider the constitutionality of legislation or
adminstrative action at the request of political bodies or a court, can resolve competence disputes
among governmental institutions, and can respond to constitutional complaints from citizens if
fundamental rights have been abused by government action oriomissif an ordinary court fails
to refer a constitutional question to the Constitutional Court.

Although earlier Korean Republics had formal provisions for judicial review, utilizing both
centralized and decentralized models, judicial review in Kored iever effectively served to
constrain the state. In the early 1980s, a Supreme Court decision striking an act of legislation led
President Park ChuAgee to centralize power in the Yushin Constitution of 1972. After these
reforms, Park fired all the judgs who had voted against his position. Constitutional review power
was centralized in a constitutional council that remained dormant. It is thus not surprising that most
observers of the 1987 constitutional reforms did not expect the Korean Constitu@iouslto play
a major role in the society.

However, the Court has surprised these observers by regularly overturning legislation and
administrative actiofl’ Indeed, in its very first case, it struck as a violation of the equality principle
of the Constittion a law providing that held that the State could not be subject to preliminary
attachment orders. The Court insisted that equality under the law requires treating the state no
differently than a private citizen or corporation. In doing so it went diyetd the philosophical
underpinnings of the postwar Korean political economy, wherein the state played a major role in
directing private economic activity.

One sign of the Court’s boldness has been its willingness to create new rights by reading the
text of the constitutional document quite broadly. For example, in 1989 the Court found an implied

“right to know” based on several clauses of the Constitution, echoing Japanese constitutional

16 Kyong Whan Ahn, The Influence of American Constitutionalism on South Ko@&SOUTHERN ILLINOIS LAW

JOURNAL 71 (1998); James West and DEgu Yoon, The Constitutional Court fothe Republic of Korea:
Transforming the Jurisprudence of the Vortdf AMERICAN JOURNAL OF COMPARATIVE LAW 73, 79 (1992); Kun
Yang, Judicial Review and Social Change in the Korean Democratizing Proc&bSAMERICAN JOURNAL OF

COMPARATIVE LAW 1-8 (1993)

17 ALICE AMSDEN, AsIA’S NEW GIANT (1989). Whether or not this intervention was effective is a matter of scholarly
controversy. Se#ORLD BANK, THE EAST ASIAN MIRACLE (1993)
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caselaw. It subsequently strengthened that provision by refetwirige Universal Declaration of
Human Rights. In 1991, the Constitutional Court read Article 10 of the Korean Constitution, which
grants citizens a right to pursue happiness, to encompass a right to freedom of ¢8migmin,

this is fairly radical in he formerlydirigiste Korean context.

The Court has also been involved in sensitive political issues. For example, it was drawn
into efforts to achieve retroactive justice for the bloody Kwangju incident of the Chun regime.
Many believe that President KinYoungsam, who became the first civilian to assume the
Presidency in 1992, had agreed not to pursue claims against his predecessors, the Generals Roh Tae
woo and Chun Dodwan, as part of the deal that allowed Kim to take power and democratization
to proeed. Early in Kim’s term, prosecutors had investigated the two generals and dropped all
charges related to treason during the 1979 coup or the deaths in the 1980 incident at Kwangju.
Later, however, responding to public pressure and seeking to deflegatadies of corruption, Kim
changed his mind. The Constitutional Court was asked to rule on the constitutionality of special
legislation to facilitate prosecution even after the normal period of statutory limitations had expired,
passed at Kim’s instigatiorin a carefully worded decision, the Court found that the legislation had
been passed after the expiry of the period of statutory limitations for the 1979 coup, but that
prosecutions for the Kwangju incident could proceed. The Court’s analysis highlighteWoung
sam’s failure to take action against Chun and Roh early in his Presidency when the statute of
limitations would not have been an issue. Ultimately, both men were found guilty, and subsequently
pardoned at the instigation of Presidettct Kim Daejung in December 1997.

The Court has been especially important in dealing with the legacies of the authoritarian
regime, particularly the National Security Act (NSA) and the Abammunist Act. These laws were
used to suppress independent political amigations by providing draconian sanctions against
dissenters and loosetlefined illegal associations. The laws were therefore a target of human rights
activists and regime opponents. The statutes operated by carving out exceptions to normal
requirementf criminal procedure. For example, Article 19 of the NSA allowed longertpad
detention for those accused of particular crimes, and this was struck by the Constitutional Court in
1992 as a violation of the right to a speedy tfiaThe Court also fond that a clause criminalizing
anyone who “praises, encourages, or sympathizes with the activities of estatetorganization or
its members, or . . . by any means whatever benefits anstati® organization” to be vague and

overbroad, and to threateonstitutional guarantees of freedom of the press and speech, freedom of

18 Ahn, supra, at 89.

19 Decision of April 14, 1992, 90 HonMa 82, 4 KCCR 194.
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academic study, and freedom of conscieffcEhe Court did not strike the NSA, but rather sought to
limit and channel its application to constitutional purposes.

Perhaps the greategiolitical controversy the Court has had to deal with was the
constitutional crisis following the election of Kim Dgeng in 1997. This first handover of power to
an opposition figure was a moment of triumph for Korean democracy, but was also accompanied b
the conflict that has plagued Korean political culture. Because his support was especially drawn
from the Southwest part of the country, Kim had formed an unlikely electoral alliance with Kim
Jongpil, the conservative founder of the Korean Central ligehce Agency. The bargain was that
Kim Jongnpil would deliver support from his region and thus provide fagg with a plurality in
the Presidential election; in return Kim Daeng promised Jongil the post of Prime Minister.
However, the opposition @nd National Party had control of the National Assembly, so Kim-Dae
jung was unable to assure Kim Jopijs approval as Prime Minister as required by the
Constitution.

To avoid a parliamentary vote he was sure to lose, Kim-[Dag appointed Jongil
“acting” Prime Minister. Members of the Grand National Party brought suit in the Constitutional
Court to declare the “acting” appointment unconstitutional and enjdihTihis put the Court in a
difficult position. It had not developed a doctrine of nonjagtble political questions; nor was there
any question that a real interest had been presented. The Constitutional Court dismissed the case on
standing grounds, saying that only the Assembly as a whole, not individual lawmakers, had the right
to bring a cae to the Court. In midhugust, Kim Jongpil was finally confirmed after a compromise
political compromise between Kim Dgeng and the Grand National Party.

In short, the Korean Court has been playing a significant role in Korean politics and society.
It has become an important site of political contestation, as interest groups have begun seeking to
use the Court to achieve social change. The Court frequently strikes legislative action and also
regularly overturns prosecutorial decisions, particularlypomant given the central role of
prosecutors in the authoritarian period. At the same time, the Court has tread on careful ground in
those cases likely to lead to political backlash, as in the Kim Johgase and in its handling of the

National SecurityAct.

20 Decision of April 2, 1990, 89 HomKa 3.

1 They first took the unusual step of suing the Speaker of Parliament, himself a senior member of the Grand National
Party, for failure to complete the vote. Some interpreted this suit as a tactic to frame the mor&aihssue of
whether the appointment as acting prime minister was acceptable.
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C. Thailand

The Thai Constitutional Court was established with the 1997 Constitution. This emerged as part
of a dramatic transition to democracy designed to break the cycle of coups and political corruption
that had plagued Thailand’s history since #ra of the absolute monarchy in 1932. Depending on
how one counts, Thailand had experienced between 17 and 19 coups, and had sixteen different
Constitutions during this period. However, a coup in 1992 had provoked the ire of the middle class
when protestsvere violently suppressed. Pressure grew for the renewal of democracy, accelerating
after the King intervened to castigate the coup leaders. Ultimately the citizens’ movement prevailed.
The result was the scalled “people’s constitution,” adopted afterdespread public input and a
public vote. It was the first ever of Thailand’s constitutions to include such input from the public.

Faced with the history of instability, and with an endemic form of electoral corruption that
had made civilian rule as inefttive as the military was illegitimate, the drafters of the Thai
Constitution focused on limiting governmental power. Academics played an important role in the
drafting process, as the drafting commission was led by Chulalongkorn University Law Professor
Bovornsak Uwanno. The Constitution emerged as a kind of rgegatitution, with 336 articles
covering over 100 pages of text. In part this reflected the desire to specify rights in detail so as to
avoid the possibility of misnterpretatiorf?

The Constittion had a number of radical features designed to increase participation and
accountability. First, it tried to decentralize power to the hitherto moribund local governments.
Second, it established extensive administrative rights to information, to sugotteenment and
receive reasons for adverse decisions by government. It introduced elections for the upper body of
parliament, the Senate, and made it into a-partisan body. It also created several new institutions
to enhance patrticipation and humanhtig) protection. Two powerful new independent bodies were
set up to improve the political process, an Election Commission and a National CQanteption
Commission (NCCC). The former was designed to minimize the chronic problem ebugieg; it
has thepower to monitor elections, ban candidates and political parties, and ordeua of any
election it deems to have been fraudul&hthe NCCC collects reports on assets from politicians
and senior bureaucrats to ensure that there are no mysterioeasesrduring the time they are in
public service. Those who fail to report assets can be barred from office, subject to approval from

the new Constitutional Court.

%2 THE ECONOMIST, Survey of Thailand, March 2, 2002, at 4.

2% In the first Senate election in 2000, the Election Commission threw out 78 out of 200 election results bécause o
fraud.
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The new Constitutional Court is one of the key institutions designed to enhance legality a
check a parliament traditionally seen as a hotbed of corruption and special interest. Although earlier
Constitutions, beginning with that of 1946, had set up a Constitutional Tribunal empowered to
review laws for constitutionality in concrete casessthower was not actively exercised by earlier
courts, and at least initially was subject to a parallel power of constitutional interpretation that
resided in the parliamenft. The 1991 Constitution had provision for an-hdc Constitutional
Tribunal whose rambers were drawn from the leadership of various other bodies, but it did not
constrain the military.

The Constitutional Court is a permanent body whose 15 members are appointed by the King
upon advice of the Senate for a nine year-menewable term$. Members must be forty years of
age. In keeping with the need to secure various kinds of expertise in constitutional interpretation,
the body includes a variety of qualifications and appointment mechanisms. Five members are to be
judges of the Supreme Cowglected by their colleagues by secret ballot; two are to be judges of the
Supreme Administrative Court; five are to be persons “qualified in law” and three are to be
“qualified in political science”.

These last two categories are to be elected by a dpiteenr member selection committee
consisting of the President of the Supreme Court, four deans from law faculties and four deans from
political science faculties of State universities (elected by all such deans), and four representatives
of political parties holding seats in the House of Representaff/dhis selection committee
submits a list of ten persons qualified in law and six person qualified in political science to the
Senate, which body then elects the actual members of the Constitutiorél Cou

This complex scheme ensures wide participation, and multiple layers of the selection
process to ensure a balance of expertise and professional background on the Constitutional Court.
As such it reflects the fact that Thai politics has traditionallemeharacterized by strong state
authority and competition among hierarchically organized autonomous bureaucratic agencies. The
distrust of political parties and politicians is reflected in the fact that any elected representative,
political party office lolder, or member of one of the various commissions described above cannot
be selected a justice. Similarly, justices may not hold other positions in government, companies or

practice any profession while on the Court.

% This feature of Sec. 86 of the 1946 Constitution was curtailed somewhat in the Constitutions of 1949, 1952 and 1968.
% 35ec. 255, Constitution of Thailand (1997).
% To clarify, each party holding such seats nominates a representative. In thtetieaemore than four parties hold

seats in the House, these representatives hold an election among themselves to identify four members of the selection
committee. Sec. 257, Constitution of Thailand (1997).
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The Court can exercisex antereview over constitutionality of proposed legislation aexl
post review of the application of legislation to particular cases. Cases may be referred to the
Constitutional Court by ordinary courts in the course of legislation; the presidents of each house of
paliament; the Prime Minister and other designated political bodies. As in Fifth Republic France,
there is a provision for minority groups of legislators to submit legislation before promulgation by
the King. There is no power of direct petition from thebtia.

In addition, the Court exercises a wide array of ancillary powers. Besides the power to
confirm findings of and evaluate disclosures submitted to the Election Commission and NCCC
described above, the Court canter alia: review whether any approjtions bill would lead to
involvement of an elected official in the expenditure of fuAlisetermine whether an Emergency
Decree is made in a real emergeftydetermine whether Election Commissioners should be
disqualified®®and decide whether political s regulations violate the Constitution or fundamental
principles of Thai governanc8.Because of the overarching concern with corruption that animated
the 1997 Constitution, the Court has the power to demand documents or evidence to carry out its
duties.In this sense it is a kind of inquisitorial Constitutional Court.

The most prominent cases that have come before the Court to date are those involving
scrutiny of politicians. In one case, a Deputy Minister of Agriculture was convicted by a trial court
of defamation and given a simonth suspended sentence. The Constitution states that ministerships
terminate upon sentence to imprisonm&nthe question thus became whether the suspension of
the sentence meant that the Deputy Minister could keep his gosithe Court allowed him to keep
the commission. In another case, Minister of Interior Sanan Kachonprasat was found to have
deliberately submitted a false statement of his assets to the NCCC. The Constitutional Court
unanimously confirmed the report ofeHNCCC3?*? Sanan was thus barred from holding political
office for five years. This high profile case augured well for the development of the Court.
However, in January 2001, when Thaksin Shinawatra, the billiortameedpolitician who was the

leading candlate for Prime Minister in the upcoming election, was found by the NCCC to have

%" Sec. 180.

8 Sec. 219.

2 gec. 142 (referring t&ecs. 137 and 139).
%0 sec. 47 para. 3

31 Sec. 216(4).

32 Constitutional Court Decision 31/2543 (2000).

12
http://www.bepress.com/gj/advances/vol2/issl/art4 12



Ginsburg: Constitutional Courts in New Democracies

filed a false asset report, the Constitutional Court was put in a difficult position. Thaksin’s Thai Rak
Thai party subsequently won the elections. In a divided decision lthat been described as
confused, the Court found that the false report hadn’t been filed deliberately and allowed Thaksin to
take the post of Prime Minister.

While many have criticized the decision, it is arguably appropriate to let the democratic
procesdunction. After all, the public had elected the Thai Rak Thai party despite the widespread
publicity associated with Thaksin’s NCCC case. It remains to be seen, of course, how effective the
new Constitutional Court will be in the mid to long term. Alredthgre have been efforts to reduce
the influence of the NCCC and Election Commission, with both agencies engaged in turf fights
with other more powerful ministries. The new head of the Election Commission was himself a
politician whose last election resuiad been overturned, leading some to believe the Commission
will be less activé” Nevertheless, the existence of the Constitutional Court and its willingness to
show its teeth in the Sanan case bodes well for the development of strong constitutionalfoeview
the first time in Thai history. If the Court can establish a good record of constraining politicians in

the corruption cases, it will surely move into other areas.

D. Mongolia

The world’'s second communist country, Mongolia was governed for many psaegle
facto satellite of the Soviet Union. This changed only in 1989 when demonstrations led by
intellectuals led the ruling Mongolian People’s Revolutionary Party (MPRP) to revise the political
system and allow for muHparty elections. After a brieperiod of transition, these reforms were
crystallized in the 1992 Constitution.

The Constitutional Court (called thEsetsfrom the traditional word for a judge in Mongolian
wrestling) was designed to supervise the Constitution. Although the drafterse dZdhstitution
briefly considered the institution of American style decentralized judicial review, the adoption of
the Kelsenian centralized model was considered more compatible with Mongolia’s civil law
tradition. The Court had nine members, three eatdcsed by the President, the Parliament and the
Supreme Court. Cases can be brought by ordinary citizens through constitutional petition, as well as
referral by various political institutions.

In its early years, the Court’s primary role was in resolvoumpetence disputes between the

powerful legislature and the directly elected President. The Court also responded to citizen

33 EconoMIST, supranote22, at 6.
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complaints and issued a number of decisions overturning government actions that violated the
constitutional text. However, the Cdis own decision that the Constitution did not give it
jurisdiction over ordinary court decisions meant that certain areas important for human rights
protection, most notably criminal procedure, were outside its purview.

The Court has been somewhat hampeby a peculiar institutional design that allowed the
parliament to reject initial findings of the Court. In the event the parliament rejected the decision,
the Court could hear the case agambancand issue a final, binding decision by a ttlords voe.

This institutional design probably reflected residual socialist notions of parliamentary sovereignty,

as well as a similar scheme that existed in the Polish Constitution before amendments in 1997.
Although the Mongolian Court’s initial decisions werecapted by the parliament, the election of

an overwhelming majority of MPRP to the parliament in 1998 meant that the party had the easy
ability to reject Court decisions as a matter of course.

This situation was exacerbated by a particular series of peorgidered decisions by the Court
on the shape of the political systéfiFollowing the first election victory of the opposition coalition
in 1996, the Court decided that a constitutional clause that said “members of parliament shall have
no other employm@&” prevented the Government from forming the cabinet out of sitting parliament
members. This question went to the core of the nature of the political system: was it a parliamentary
system or a presidential one? The case produced a series of institutanfltts between the
parliament and the Court. After the Court rejected legislation passed to allow the government to be
formed out of parliament as unconstitutional, the parliament passed a series of constitutional
amendments designed to remedy the def€ébhese amendments were themselves rejected by the
Court as unconstitutional. The crisis was only resolved some five years later in 2001, when the
Court finally backed down and allowed a second round of constitutional amendments to go forward.
The story & the Mongolian Court is thus one of poor decision making that squandered institutional

capital that had been built up in the very first years of the institution.

E. Summary
These four cases illustrate a range of environments in which constitutional cperet@ They
include former communist regimes and former military regimes. They range geographically and
culturally. But all four courts are playing an important role in political conflict, and with the

somewhat strange exception of Mongolia, have by add helped to resolve these conflicts

3 See generally Tom Ginsburg and Gombosuren Ganzdfitpen Courts and Polits Collide: Mongolia’s
Constitutional CrisisCoLUM. J. AsIAN L. (2001)
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effectively. All the courts have played a role in underpinning and facilitating democratization. The

next sections consider some comparative questions in light of these brief case studies.

[I.  Understanding Institutional Design

The four courts under consideration exhibit a range of features. Yet all four of the constitutional
courts reflect the Kelsenian model of a centralized institution, paradigmatically embodied in the
German constitutional court, rather than the Aroan decentralized model in which any court can
make a declaration of unconstitutionality. This choice of the continental model was made despite
substantial American influence on the law and politics of Korea and Taiwan. In this sense, courts in
Asia are r#lecting the dominant role of the continental model in all legal systems except those
subject directly or indirectly to British colonialism. In a global sense, only a very few courts without
British or American colonial experience have adopted a decerethiodel of judicial review”

The following table summarizes several features of institutional design of the four courts.

Table 1: Features of Institutional Design

Thailand Korea Taiwan Mongolia
Date of establishment | 1997 1989 1947; as modified by1992
constitutional amend.
# Members 15 9 15 9
How appointed 7 elected by top courts; |8 each from Court,By President with 3 each from President,
selected by a mixegPresident and Nationabpproval by the NationalParliament and Supreme
commission as qualifiedAssembly Assembly Court
in law and political
science; confirmed by
Senate
Term length in years 9 6 8 6
Terms renewable? No Yes No Yes
Constitutional petitions No Yes No Yes
from public?
Abstract/concrete reviewBoth Concree Abstract but includesBoth
referrals from ordinary
courts
Review of legislation ex Both Ex post Ex post Ex post
post/ ex ante
Decisions final? Yes Yes Yes Initial decisions can be
rejected by the
legislature, bu
subsequently confirmed
by en banc sitting of
court
Important ancillary Overseeing  corruptionimpeachment, Declare political partieslmpeachment,
powers and electoral dissolution of political| unconstitutional overseeing electoral
commissions party commission

% Estonia is one example.
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While the prestige of the Germanodel may explain the decision to centralize review in a single
designated body, the details of institutional design are likely to reflect in large part the political
configuration during the time of constitutional drafting. Thus the appointment mechaaigmost
complex in Thailand, wherein drafters sought to insulate the justices from politics by setting up an
intricate array of appointment mechanisms and committees. Although many American states and
several countries use mixed committees to appoidinary judges, the Thai scheme is particularly
byzantine and reflects the importance of various professional factions in the drafting process. In
Taiwan, in contrast, the drafting of the constitutional text in 1947 reflected the dominance of
Chiang Kaishek in the KMT. The President plays the major role in appointing the Grand Justices, a
desirable feature for a powerful figure certain to win the Presidency.

Mongolia and Korea utilize the Italian model of representative appointments by each of three
political branches. This representative model may be desirable when parties are uncertain of their
position in government after the constitution is adopted. Whereas Chiarghkkiknew he would
be able to appoint the Grand Justices and was happy to keep the pewealized in the
Presidency, situations of greater political uncertainty are likely to lead drafters to ensure wide
representation on the colift. When each institution appoints a third of the members, no institution
can dominate the court.

This dynanic is best illustrated in Korea, where the Constitution was drafted behind closed doors
by three factions with roughly equal political suppdtSituations of such uncertainty mean that
each faction believes it is likely to baut of power. This may alsoige the drafters the incentive to
include the power of constitutional petition by citizens. Constitution petition guarantees that
political losers will have access to the constitutional court in the event the winners trample their
rights.

Another issue inconstitutional court design is that of term length. It is usually suggested that
longer terms are likely to lead to more independent adjudication. There seems to be a tradeoff in our
four cases between a short renewable term (Korea and Mongolia) and lomgesnewable terms
(Thailand and Taiwan). While this does not reflect any apparent political pattern, it is interesting
that the shift to nonrenewable terms in Taiwan only took place after democratization began in
earnest; in the onparty period it mayhave been politically useful for the KMT to wield the threat

of nonrreappointment over the Grand Justices.

3¢ See Tom Ginsburgeconomic Analysis and the Design of Constitutional CQUBtSHEORETICAL INQUIRIES IN LAW
_ (2002).

37 Other institutions of the 1987 Catitsition, including the single term Presidency, reflect the uncertainty that any one
of these three factions would win the first election. The single term has allowed the presidency to be rotated by the
three major political figures involved in the draft—Roh Taewoo, Kim Youngsam, and Kim Dagung.
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This illustrates that dominant party regimes may be in a better position to hinder strong review
power in constitutional design. Strong parties thalieve they are likely to control the legislature
are likely to want weaker courts. In both Mongolia and Taiwan, strong party regimes built in
controls over the court in the design process: in Mongolia through the anomalous institution of
parliamentary pproval of initial decisions by the court on constitutionality, and in Taiwan, through
the centralized appointment mechanism. The more diffuse political environments of Thailand and
Korea, wherein multiple political parties were competing for power, mase ltmntributed to more
powerful court design.

Other features of institutional design reflected political concerns associated with particular
circumstances. Examples include the emphasis oncantuption and the mechanism of abstract
pre-promulgation revew in the Thai constitutional court design. These features both reflect the
overarching distrust of partisan politics in Thailand. As the French experience has shown, abstract
pre-promulgation review tends to lead to the insertion of the constitutionat auo the legislative
process? While it is not yet clear that the Thai court will play this role, it is a potential
development that bears scrutiny in coming years.

In short, institutional design of constitutional courts should be understood as ireflagbrocess
of adapting foreign models with local institutional needs. This account suggests that political
considerations play an important role in understanding court design in Asia and elsewhere.

[ll. Understanding Court Performance

What about the perfornrmae of these constitutional courts? What roles are they playing? While
of course each court presents its own story in a distinct political social and cultural context, several
broad themes emerge from the regional snapshots provided above.

First, constiutional courts have been useful in striking, one at a time, elements of the old system.
This function was patrticularly important in the relatively gradual transitions from authoritarian rule
in Taiwan and Korea. In Thailand, the military regime was noteaystically entrenched in the
society, having been in power only a short time and reflecting the much less pervasive character of
the Thai state in controlling the ordinary lives of its citizens. The primary threat to democracy was
seen to be the corrupbptical process itself, and the constitutional text reflected that. In Mongolia,
the Court played less of a righpsotecting role than in Korea and Taiwan; this may have been
appropriate since the complete break with the past marked by the transitorsé@alism meant

that by definition the old regime was less intact.

38 ALEC STONE SWEET, THE BIRTH OF JUDICIAL POLITICS IN FRANCE (1992).
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Second ancillary powers of constitutional courts are important, though they have received
relatively little scholarly attention in Asia and elsewhere. In Thailand, for example, cas®siy
constitutional review of legislation and administrative action have not been nearly as important as
the Court’s role in supervising the electoral process. Giving the Council of Grand Justices on
Taiwan the ability to declare political parties uncbngional marked a major step in ensuring that
such declarations would be conceived of in legal rather than political terms, and a shift toward the
rule of law.

Third all four of the Constitutional Courts have been involved in issues related to the
compasition of government. In Thailand, the high profile case approving Thaksin’s appointment as
Prime Minister is the best example; in Taiwan and Korea the issue concerned interim appointments
of the prime minister by a President in a split executive system. Nlongolian constitutional court
was called on to determine the fundamental character of the political regime as parliamentary or
presidential. In all these cases, the transfer of political struggle from the streets to the courtroom is
significant step. Bgardless of the outcome, the fact that political forces have an alternative place to
resolve core questions may facilitate democratic consolidation.

These types of disputes, however, place constitutional courts in difficult positions in that they are
called on to wield expertise that they may not have, and may have to substitute for more democratic
processes. One need only consider the reaction to the United States Supreme Court’s system in
Bush v. Gordo understand the perils associated with these kfrdkoisions. Arguably the Korean
and Taiwanese courts took the best approach by ducking the issue and letting the political process
decide the outcom&.In Thailand, the Court could not avoid the issue, but in the end it took a
similar approach by defernnto the democratic majority that had elected Thaksin despite reports of
his failure to file a complete declaration of assets with the NCCC. In contrast, the Mongolian Court
derailed the entire constitutional system by refusing to allow the newly elecigatity to form a
government of its choosing. This led to a severe conflict with the political branches and the
depletion of the court’s authority. The lesson then, is one of caution on core issues of the political
process for courts in new democracies.

This leaves attention to fundamental rights and constraint of state authority as the real roles the
courts can play. Here the Courts of Korea and Taiwan have been active in introducing international
norms into new contexts, with both courts forcing sigrafit reforms in criminal procedure. The

Mongolian Court also played such a role, at least early in the-gmstlist period. Given the less

39 SeeJESSECHOPER JUDICIAL REVIEW AND THE NATIONAL POLITICAL PROCESS(1982)
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severe character of Thai criminal justice even under the military government, it is understandable
that the court heinot yet emerged as a major voice in this area.

This discussion has implicitly assumed that courts are strategic actors. Courts make choices as to
what cases to hear and how to handle them. Because judicial behavior and motivation in general is
so poorlyunderstood? it is difficult to develop predictive conclusions about how courts will act in
particular cases. What wean conclude, however, is that variations in performance may also be

affected by broader cultural, political and social factors. The segtion considers some of these.

IV. Explaining the Emergence of Constitutional Review

What are the implications of this story for broader comparative understanding of the emergence
of constitutional review? Because the adoption of constitutional reviantimately bound up in
the broader phenomena of global political liberalization and expansion of judicial power, it
implicates issues much larger than can be resolved here. However, we will use these four cases to
draw some conclusions on factors that ntigle relevant to the conditions for the successful
emergence of constitutional review.

Cultural traditions are sometimes seen to provide important supporting conditions for the
exercise of legal authority. From this perspective, judicial review is thenate expression of a
tradition of autonomous law associated with the modern WeBhe four environments considered
here have no cultural tradition of autonomous law. The robust exercise of judicial power in all
settings helps to confirm that cultural tacs are not insurmountable obstacles to judicial review.
We need not rehash the entire debate over “Asian values” except to note that too often, those
arguing for Asian exceptionalism reason backward from the existence of illiberal regimes to the
values hat allegedly support those regimes. At a minimum, we can conclude that the existence of
nonWestern values at one point in history is compatible with later emergence of constitutional
constraints on politicians at a later point in history.

One factor tlat might be called cultural concerns theceptivity of the society to foreign
ideas, a factor particularly important in an era of “globalization”. All four countries considered here
are drawn from small countries. Three of them have historically beercutyg Western influence
while a fourth, Mongolia, has recently turned to the West as a counterweight to Chinese and
Russian influence. Such small countries may be particularly open to influence from the modern

West because of their fear of cultural andlifical domination by more proximate large states.

% LAWRENCEBAUM, THE PUZZLE OF JUDICIAL BEHAVIOR (1997).

1 See, e.g.,MBERTOM. UNGER, LAW IN MODERN SOCIETY: TOWARD A CRITICISM OF SOCIAL THEORY (1976).
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Judicial review from this point of view is one element of a package of modernizing reforms that are
adopted because of their very westagss, as part of a complex security strategy. “Westernization”
gives the West a stake in the society, and hence may deter the large neighbor from expansionism.
Because all four of our case studies share this attribute of smallness, we cannot draw firm
conclusions about the relevance of this factor for the adoption arela®went of judicial review.
However, we can say that Western influence did not determine institutional form. For Taiwan and
Korea, the United States provided a reference society that influenced institutional and systemic
changes during the long authoritar period. Yet neither country has adopted the decentralized
system of judicial review. Institutional design appears to be an issue where local, not international,
forces are determinative.

One might also expect thatior history of judicial reviewwould provide an important source of
support for constitutional judges in new democracies. After all, it is generally hypothesized that
democratization has been easier in those countries where authoritarian regimes had displaced prior
democracies. History, thargument runs, provides a source of inspiration as well as models of
institutional design for new democraci®slin the Eastern European context, for example, the
interwar history of democracy in Czechoslovakia and Hungary are thought to support the more
rapid democratization of those countries than the ambivalent cases of Rumania and Bulgaria.

Yet prior experience can constrain as well as inspire. In particular, when an institution exists
under authoritarianism, it may develop an institutional culture faabrs restraint. Further, it is
unlikely to be seen as legitimate in the very early years of democratization. In the case of Taiwan,
the Grand Justices existed under the authoritarian regime, and this may have hindered rather than
supported the emergenoé a more activist conception of judicial review. The Council of Grand
Justices in Taiwan was quite cautious in building up its power, treading very carefully, in part
because its legacy complicated the task of identifying core constituencies. Evenstt$ammus
decision, forcing the retirement of the Old Thieves in 1990, is perhaps best understood as siding
with one ascendant faction of the KMT over another, and not truly about the constraint of power.
The Korean and Mongolian Constitutional Courts,n&sv institutions, had a bit more freedom to
operate. In Thailand, formal provision for the exercise of judicial review in earlier constitutions lay
dormant. This suggests that prior history is neither a necessary nor sufficient condition for the

successfutunctioning of a particular constitutional court.

2 SeelNSTITUTIONAL DESIGN IN POST-COMMUNIST SOCIETIES60-61 (Jon Elsteet al eds., 1998).
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Some scholars have attempted to tie the exercise of judicial power tiypgheof previous
regime with a peculiar threat posed by military authoritaridh&ur cases provide counterevidence
to the asseion that military authoritarian regimes hinder the development of judicial review. The
Korean Constitutional Court has developed active judicial review in the shadow of a departing
military-authoritarian regime. Thailand’s 1997 Constitution, embodiedéGonstitutional Court
itself, was designed in part to secure the permanent removal of the military from politics. Taiwan’s
Grand Justices have also systematically dismantled the milikanjnist system of control of civil
society. It may be helpful thahe only tool the military has to influence the court is to overturn the
entire constitutional order, the political equivalent of a nuclear warhead; civilian political parties
and institutions have more subtle ways of engaging with the court to comneitinear preferences
and to encourage judicial modesty. Paradoxically, this means military regimes may actually be
associated with judicial autonomyafter all, both officers and judges see themselves as
professionals insulated from the dirty politics ofjiglatures and parties.

The pace of transitionin particular the timing of constitutional reform, may affect the
exercise of judicial review. In Korea, as well as Mongolia and Thailand, constitutional reform was
accomplished quickly at the outset of ttransition process (though other democratic reforms were
gradual in Korea). This provided the courts with an identifiable constitutional moment to invoke.
Where constitutional reform is a gradual process, as in Taiwan, the court must fear the real
possibilty of constitutional override of any unpopular decisions and therefore will likely be more
cautious. Further research on other countries is necessary to evaluate this hypothesis, but our cases
suggest that quick transition can support judicial review.

Ackerman has suggested tlsitong presidenciesare helpful for the exercise of judicial
review? In this regard, one might add that the adoption of a Frestgte split executive creates a
need for independent courts to arbitrate institutional dispute®eldf our countries have such split
executive systems, while Thailand relies on a traditional parliamentary structure of government.
Korea and Taiwan were both more strongly weighted toward presidential power than the weak
semipresidential system in Momgja.

Probably more important is the type of party system. The party system is the crucial factor that
determines how the institutions interact, not the mere fact of presidentialism. If a single dominant
party exists and controls the legislature and ekeeu interinstitutional conflict is likely to be

minimal. Where divided government holds, however, institutional conflicts will provide the court

“3Bruce AckermanThe Rise of World Constitutionalis®3VA. L. REv. 771 (1997).

44d.
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with a role to play and more policy space in which to render decisions. Split executive systems
often produe divided government, and Korea and Taiwan, the two cases with arguably the most
robust exercise of judicial review, both had periods of divided government in the 1990s. In
Mongolia, the Court’s challenge of an overwhelming parliamentary majority afte8 @it into a
battle it could not win; ultimately it had to capitulate.

Certain other variables may affect demand for judicial review by creating incentives for
plaintiffs to bring cases to courts. In particulatyigorous civil societyprovides interst groups that
may seek to challenge government action in colfr2urthermore, aminrestrictedegal profession
may create incentives for individual lawyers to act as entrepreneurs by pursuing constitutional
litigation. These two demanside variables wdd support plaintiffs’ propensity to bring
constitutional cases. Charles Epp has argued that these are necessary underpinnings for a “rights
revolution.™®

On both of these scores, Korea provides counterevidence to the hypothesis. In contrast with
Taiwanand Mongolia, associational life has been limited in Kotelhile certain types of private
associations exist, for the most part these are not focused on {itieliest issues of the type that
would lead to greater demand for judicial review. If anythitige presence of an increasingly active
system of judicial review has encouraged the formation of new interest groups, suggesting that the
causal relationship runs in the opposite direction. Similarly, Korea and to a lesser extent Taiwan
have historicallyplaced significant restrictions on the practice of law, limiting entry into the
profession to a greater extent than Thailand. This should dampen demand for judicial review. But
Korea's activist system of judicial review existed and thrived prior to reeéntts to liberalize the
profession.

More broadly, however, the emergence omédle class seen to be so important in the
broader process of democratization, may be a necessary condition for constitutional review to
thrive. All four countries can beaid to have vigorous middle classes that played an important role

in demanding democratic reforf$The presence of this broader middle class allows the court to

%> Stefan Voigt Making Constitutions Work Conditions for Maintaining the Rule of Law8 CATO JOURNAL (1998).

4® SeeCHARLES R. EPP, THE RIGHTS REVOLUTION: LAWYERS, ACTIVISTS AND SUPREME COURTS IN COMPARATIVE
PERSPECTIVE(1998).

47 On Taiwan, seeLINDA CHAO AND RAMON MYERS, THE FIRST CHINESE DEMOCRACY: POLITICAL LIFE IN THE
REPUBLIC OF CHINA ON TAIWAN (1998); on Korea, Se8TATE AND SOCIETY IN CONTEMPORARY KOREA (Hagen Koo
ed., 1993)see alsaTADASHI Y AMAMOTO, EMERGING CIVIL SOCIETY IN THE ASIA-PACIFIC REGION (1995).

48 See, e.gRobert W. Compton, JrEAST ASIAN DEMOCRATIZATION: IMPACT OF GLOBALIZATION, CULTURE AND
EcoNoMmY (2000).
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have an alternative means of legitimatiethe court can protect itself from attack by polélc
institutions through building up a wellspring of popular support. Of course, such a move requires
the court to take a particular strategy in choosing cases of most interest to the middle class and their
rightsclaims. The Mongolian Court notably decloshe¢o do this, and found itself without much

public support when it became embroiled in conflicts with the parliament and government. In
contrast, Korean and Taiwan societies have seen the development of some interest groups that seek
to advance their causehrough litigation. Such groups by definition have a stake in the Court’s

continued independence and vitality.

Table Two summarizes some of the possible explanatory variables discussed here. The obvious
conclusion is that constitutional courts can emeagd thrive in a variety of environments. Even the
rather odd Mongolian case should not be generalized to otheispogtlist contexts, for some such
courts have been very effective at building up effective support and constraining their politicians.

TheHungarian case is perhaps best known in this regard.

Table 2: Explanatory Variables

Thailand Korea Taiwan Mongolia

Confucian cultural No Yes Somewhat No
tradition
Colonialism None Japanese Japanese Russian
Previous judicial Minimal Yes Yes No
review?
Previous democracy? | Yes Yes No No
Type of previous regime Military Military Dominant Leninist Party Dominant Leninist Party
Type of transition Quick Quick Gradual Quick
Governmental structure| Parliamentary SemiPresidential SemiPresidential SemiPresidential
Divided government? | No Yes Yes No
Middle class? Yes Yes Yes Yes*
Capitalist economy? Yes Yes Yes No
History of authoritarian | Yes Yes Yes No
pluralism

Conclusion

In recent decades, judicial review has expanded arobedylobe from the United States,
Western Europe, and Japan to become a regular feature of constitutional design in Africa and Asia.
Constitutional courts have exercised review to challenge political authorities when conflicts arise
among government institions or governments impinge on individual rights. Although the formal
power to exercise judicial review is now nearly universal in democratic states, courts have varied in

the extent to which they are willing to exercise this power in practice.
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The four ourts described above all emerged as major political actors as part of the
democratization process. We draw four main conclusions from this account of the Asian cases.
First, these cases highlight the important role of constitutional courts in mediatngdiitical
process, sometimes by using powers ancillary to the primary igfie function of reviewing
legislation for constitutionality. Here the existence of the constitutional court can facilitate
institutional dialogues among political actors, eaaging peaceful resolution of political disputes
and facilitating consolidation.

Second, the emergence of constitutional review in Asia suggests that supposed cultural barriers
to the emergence of constitutional constraint are no longer operative yietrer were so. Third,
although a wide variety of social contexts can support constitutional review, the existence of a
middle class appears to be an important factor in creating a bulwark of support for constitutional
courts.

Fourth, it seems that poldal diffusion matters. Dominant parties are less likely to design open
and powerful systems of judicial review, and are less likely to tolerate powerful courts exercising
independent power once the constitution enters into force. In contrast, constitutésign in a
situation of political deadlock is more likely to produce a strong, accessible system of judicial
review as politicians seek political insurance. Political diffusion creates more disputes for courts to
resolve, and hinders authorities fromewvuling or counterattacking courts. In this sense, the
emergence of powerful constitutional courts in Asidlectsdemocratization, and is not counter

democratic as has been argued in the U.S. context.
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