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IN DEFENSE OF IMPERIALISM?
THE RULE OF LAW AND THE
STATE-BUILDING PROJECT

TOM GINSBURG

The rule of law is not only a philosopher’s concept but a mul
billion-dollar industry and the dominant ideal of our time. As &
concept, its success is in part a result of its vagueness, as it is broad
enough to incorporate an overlapping consensus among free ma

keters, human rights activists, and promoters of the regulatory.
state. Countries as diverse as China, Chad, and the Czech Republic
agree on its virtue. At the same time, the idea of the rule of la
has captured the policy-making imagination of the West and has
become our modern mission civilisatrice.' .

The burst of activity associated with promoting the rule of law.
abroad has been commented on but rarely studied systematically:
A notable exception was Stromseth et al.,? a major contribution to
the literatures on postconflict societies and on the role of law and
development that is further advanced in the chapter for this vol
ume. Stromseth’s distinctive move is to link issues of reconstruct:
ing basic order to the broader project of international crimin
justice for perpetrators of severe human rights violations.?

Over the years, there have been many critiques of postconﬂi
intervention, of legal development work, and of internation
criminal justice.! Stromseth’s approach to all of these issues is ok
of clear-eyed optimism. She recognizes many of the critiques, an
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her writing is full of intelligent considerations of pitfalls, tensions,
and tradeoffs. Notwithstanding the critiques, she is committed
to the idea that, with more resources, better knowledge, and im-
proved coordination, we can do a better job in postconflict inter-
vention and institutional construction.” In this sense, her project
is ultimately technocratic in character. We can do better if we just
develop the right approaches to assessment, planning, implemen-
tation, and evaluation.

In this brief comment, I want to express some skepticism. It is
not a position I have come to lightly, as 2 long-time advocate of a po-
sition of cautious optimism. But, for the difficult situations of con-
temporary postconflict reconstruction, I have come to conclude
that only intervention on a far more intrusive scale, of a type no
longer politically acceptable, has the potential to truly transform
the societies and to enable them to achieve anything approaching
the “rule of law.” Hence the reference to imperialism in my title.
Basic order may be more achievable but, ironically, is easier to im-
pose with a more authoritarian model than is politically acceptable
in the “intervening” societies. Without a truly massive effort of 2
type that is unlikely to be sustainable, our piecemeal interventions
around the edges are not only likely to be ineffective but will in
some cases be counterproductive. We are insufficiently imperialis-
tic to carry out social transformation from abroad. And our inter-
vention often undermines social transformation from within.

I begin by considering the important literature on self-enforc-
ing institutions and then consider the effect of introducing an
external enforcer. The argument is that external intervention can
in some conditions crowd out domestic efforts to produce social
order. I then examine the record of successful postconflict inter-
vention and find it to be a null set with regard to the rule of law.
In this section I take a brief detour to modern Japanese legal his-
tory, noting its misuses in recent debates. Japanese experience, in
my view, shows not that postconflict interventions can deliver the
rule of law but rather that effective state building can be done only
from within. The final section concludes with some thoughts on
international criminal justice. The idea that intervention to pro-
mote justice will provide a demonstration effect is attractive but
not empirically verified and subject to the concerns about crowd-
ing out identified in Part L.
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Throughout, my theme is that we need to consider the politics =
of conflict intervention in a rigorous way, thinking in terms of in-
centives. A hallmark of technocratic politics is its denial of politics,
and this view must be overcome to make progress on the prob-
lem of building the rule of law. To be sure, it is a commonplace i
in discussions of the issues under consideration here that politics =
are important. Too often, however, the need for “political v.zill“ to s
effectuate reform receives lip service without serious analysis. Po-
litical will is often viewed as an essential but exogenous factor tha
leaders can generate autonomously. But there are d(_eeper struc-
tural factors at play that may limit the efficacy of well-mtennoned_ :

reforms.

1. DEMOGCRACY AND THE RULE oF Law:
TaE PARADOXES OF EXTERNAL ENFORCEMENT

Democratic governance involves the selection of agents to govern
on behalf of the people. Once selected, however, agency problems
arise. How can we ensure that government agents behave on be- -
half of their principal, the demos? The rule of law provides one aps
parent solution: by ensuring that agents announce the mlf:s in ad_
vance, follow proper procedures, and are subjected to punishment
by independent courts when they misbehave, the rule of law help
to minimize agency problems of democratic governance. But this
solution is illusory, for it raises second-order problems about why
the courts will act as faithful agents and why the government
obey the courts.

To understand how democracy and the rule of law are sustal
able, political scientists draw on Weingast's® important model, 1
which he elaborates the conditions for self-enforcing democra
Self.enforcement refers to the idea that, in most cases, there 18
external guarantor of constitutional or democratic.ordef 0]
when it is in the interest of all major power-holders in society ¥
democracy and the rule of law be sustained. Co.urts can sanctt
government agents, but decisions will be effectively obeyed ©
when the agents have an interest in compliance because they ait
ticipate costs from attempts to violate the rules. Democracy 311
the rule of law, in this view, represent equilibrium Dut(:on'}ES, Sus
tained when the principal (the demos) can credibly commit to
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forcing the rules. But these desirable outcomes are not the only
equilibria. If social groups cannot coordinate their understanding
of the rules of the game and coordinate their efforts to enforce
those rules, the government agent will be able to benefit some
groups at the expense of others. Weingast's model thus empha-
sizes coordination and enforcement as key elements in developing
democracy and the rule of law.

The model has many implications for postconflict societies. It
helps to understand the divide-and-conquer strategies that lead to
violent conflict in the first place: an autocrat seeks to disrupt social
coordination by suppressing information and providing selective
benefits to key groups. The model also suggests that a key element
of establishing democracy and the rule of law is that the people
know the rules so as to be able to enforce them; public informa-
tion and education about the law and rights are important in this
regard. Independent courts and other actors can help to moni-
tor government agents, and, when they observe violations of the
rules, they can provide focal points for the people to coordinate
their enforcement behavior. Though the model does not say much
about postconflict transitional justice, one can view such efforts as
a type of enforcement behavior, helping to generate focal points
for future enforcement activity. The demonstration effect might
plausibly signal that future enforcement is possible, thus deterring
violations of the rules down the road.

Self-enforcement is an attractive idea that accords with many of
our intuitions about the bases of social order. In the real world,
however, democracy is not always self-enforcing, but international
and foreign actors play a legitimate role.® Only in the richest coun-
tries can self-enforcement be said to be a primary mechanism of
democratic stability. In most societies, external actors do play a
role in enforcing democracy in some sense, for example through
supplemental monitoring of government behavior, publicizing vio-
lations of the rules, and disincentivizing regressions to autocracy.
For example, a mandatory cutoff of aid after a military coup dis-
incentivizes coups and thus can be said to be, in part, an enforce-
ment mechanism that sustains democracy. More extreme cases in-
clude invasions to restore or protect democracy, as have repeatedly
been undertaken by the international community in places like
Haiti and the Dominican Republic. Some of the cases Stromseth
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is concerned with are such efforts to restore democracy. And all of
them involve an element of external enforcement.

The problem with external enforcement is that it can, in some
circumstances, “crowd out” local enforcement efforts. “Crowding
out” refers to the idea that, under market circumstances, prices
can disincentivize altruistic behavior. Paying people for blood do-
nations, for example, may actually reduce the amount of blood
donated as people’s intrinsic motivation is reduced.” External en-
forcement is the society-wide equivalent of extrinsic motivation,
while internal enforcement is loosely analogous to intrinsic moti-
vation. Just as intrinsic and extrinsic motivation can substitute for
each other, external enforcement may sometimes rival internal

enforcement.'’

The alternative conception is that external enforcement is com-
plementary with local efforts. This position is normatively attrac-
tive but not necessarily accurate. Enforcement activity has the
quality of a public good—everyone benefits from a restrained
state, even those who do not participate in enforcement efforts.
In addition, enforcement activity is costly and risky. As Weingast
points out, coordination of enforcement efforts involves trust that

other actors in the society will join in the effort—otherwise, the

government agent can use the divide and conquer strategy. Why

should local groups take the risk of enforcing democracy whenan

external actor is willing to bear those costs? Creating self-enforcing

democracy in ordinary circumstances is difficult; with the possibil-

ity of external enforcement, it may become impossible.

One might think about the consequences in terms of mo.ral
hazard. Knowing that external actors will monitor the behavior
of government, local actors can pay less attention to that behav-
jor. Because there will be external costs imposed on government

agents who violate the rules, local actors will not themselves have =
to bear the risk. Indeed, it might incentivize holdout behavior 1 =

which local actors make reckless demands, knowing that govern-

ment cannot punish them too severely without risking interna- =
tional opprobrium. All this may in fact invite the very violence that

we seek to prevent.

There are hints of the problem in Can Might Make Rights? The 3
story about East Timor inviting Australia, Malaysia, and New Zea a
land to enforce the peace in 2006 is one illustration." Another :
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example concerns the impact of intervention on local bargain-
ing. In the discussion of Bosnia, the short-term solution to an eth-
nically divided polity was to create a mutual veto at the national
level, mediated by the use of the so-called Bonn powers vested in
the High Commissioner. These powers arguably make it more dif-
ficult for the substate entities to reach agreement, and indeed at
this writing there are significant internal tensions. Why should the
Bosnian representatives engage in hard bargaining? There are no
costs to holding out if the ultimate decision gets made by the High
Commissioner. Indeed, there are benefits with one’s own constitu-
ents from signaling resolve in such a situation. This seems to be
exactly what has occurred in Bosnia.

To be sure, it is not always the case that external enforcement
crowds out the local. In many cases, external enforcement can
complement local efforts by providing a relatively neutral enforcer,
by supplementing gaps in definitions of the rules of the game, and
by supplementing local monitors.'* But, where locals have poten-
tially high costs and are subject to major dilemmas of collective
action, external enforcers may indeed undermine incentives for
internal enforcement.

The technocratic response to such dynamics is to try some new
or deeper intervention. In 1997, the international community
strengthened the power of the High Commissioner in Bosnia, re-
solving a short-term deadlock but undermining future agreement.
Stromseth and co-authors point out that “had interveners been
willing to run the risks of a significant military engagement in Bos-
nia, they could have insisted on a more workable blueprint at the
outset.”® The remedy for intervention is thus more intervention.

Weakness can become addictive on the part of local interlocu-
tors: be small and weak enough and your coalition will get the ben-
efits of significant international aid. Stand on your own, and your
country may be better off in some sense but risks a cutoff in aid
as funds get shifted to other hot spots in worse condition. In any
case, even if a country would be better off without support, the
ruling coalition will almost certainly not be. There is little political
incentive to “graduate.” (Nationalism, to be sure, is one important
factor that can overcome this incentive structure and has done so
in important cases like that of South Korea.)

There is another level of moral hazard problem induced by the



230 Tom GINSBURG

possibility of external enforcement of democracy, namely moral
hazard on the part of potential secessionist state builders. Today
we are talking about creating state entities that are not in any real
sense viable without significant international aid on a permanent
basis. There are certain fixed costs to state building, and, without g
certain size and administrative apparatus, one cannot provide for
basic public goods.' To be sure, these fixed costs are less than they
used to be, and a more benevolent international environment has
led to a secular increase in the number of small states. Free trade
means that the size of one’s domestic market is of less importance,

making smallness less costly.!® Furthermore, the post—-World War
II security regime has lowered the costs of national defense, in
part because of external enforcement of norms of territorial in- j_
tegrity. But it does not follow from all this that Kosovo is a viable

proposition.

In short, external enforcement can crowd out local enforce- |

ment, encouraging the creation of inherently dependent entities.
This analysis suggests that the law of unintended consequences is

alive and well. It implies that some consideration ought to be given -

not to fine-tuning ever-deeper interventions but to the virtues of
doing nothing.

At the more micro-level of legal assistance, consider another =
unintended consequence that has not received sufficient atten- =

tion: the effect of intervention on the local labor market. When

Rule of Law builders show up, they need local staff conversant in. 3
English and able to function in the local legal system. Such people

are often the most talented on the local scene, and these people
are certainly more likely to be familiar with international norms

than the rump judiciary left over from the preconflict days. The ==

interveners hire the local talent at a significant wage premium, jus-
tifying it to themselves by arguing that the local system will be bet-
ter off with the intervention. But the collective result of this is that

all the human capital is on the intervention side, and none is leﬂf’._-
on the local side. No wonder the local legal system always seems =
pathologically weak. And pity the poor chief j ustice or minister of 2
justice in such a country; his life is a parade of meetings with do- 8
nors and diplomats, eager to gather information and negotiate fhe-"
terms of cooperation. Every minute spent with the interveners 1 42

minute not deciding cases or managing the courts.'®

-
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Hence, I take some issue with the notion that the answer lies
in devoting more resources to developing the rule of law. It is
not clear that Rule of Law efforts are “underresourced.” Without
evidence that funds can be used effectively, why should we spend
more funds? We are now deep enough into the effort that more
empirical evidence ought to be required before we double down
on the rule of law.

2. DEMOCRACY FROM SCRATCH? THE MISUSES OF JAPAN

Here is the problem: we have no real examples of anything ap-
proaching the rule of law in recent postcontlict intervention. Ex-
ternally building democracy from scratch is not merely a daunt-
ing challenge: it has never been done. Never. The frequently cited
cases of the post—World War II occupations of Germany and Ja-
pan, sometimes invoked by members of the Bush Il administration
as models for the interventions in Iraq and Afghanistan, are widely
misunderstood (though not by Stromseth et al.). These were cases
of authoritarian legality, in which an advanced state structure was
produced before the rule of law and democracy were introduced.
We turn to a brief discussion of the Japanese case in this section.
As Stromseth et al. recognize, both postwar Germany and Japan
were already industrialized before they needed reconstruction,
and each had substantial if unsustained prewar experience with
democratic governance. Perhaps more important for our discus-
sion, each country had experience with a culture of authoritarian
legality: nineteenth-century Prussia and Meiji Japan did have the
“rule of law” of a sort, in which legality structured and limited the
behavior of most state agents even if it did not constrain those at
the core of the system. It is this experience, and not the postwar oc-
cupations, that has the most relevance for contemporary practice.
I use the term “rule of law,” but, more precisely, both countries
were imbued with the idea of the rechistaat, which is of far more rel-
evance for today’s world than the Diceyan notion of the rule of law.
As used in contemporary practice, the rule of law is really short-
hand for the rule of lawyers, though of course the two projects can
overlap. But the rechitstaat idea focuses much less on technical law-
yering and courts and much more on the bureaucratic legality of a
predictable, organized state operating according to rules.
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Japan and Prussia adopted the rechistaat idea not as a result of
external assistance but in reaction to external pressure. Prussia felt
constrained by its location, bounded by powerful states in Russia,
Britain, and France; Japan was under direct threat of Western co-
lonialism. In response to these security threats, nineteenth-century =
Japan and Germany created nationalist programs of developmen- =
talist modernization in order to refain autonomy. State building
in each case was internally directed under external constraint. In
contrast, today’s postconflict interventions might be thought of as
cases of external direction under internal constraint—the local
operating environment is seen as the chief limitation on building E:
the rule of law.

Let us focus for a moment on the Japanese case, and in par-
ticular the somewhat distinct dynamics of creating the rule of law
in authoritarian Meiji Japan. The Western nations that arrived in
East Asia in the mid-nineteenth century borrowed an element of
Chinese statecraft to impose “unequal treaties” on the East Asian
monarchies. These treaties involved exclusive extraterritorial ju-
risdiction over the activities of foreign nationals on East Asian
soil, justified by the view of local criminal justice as barbaric. Thel
treaties were a grave insult to the sovereign pride of these ancient 3
nations."’ :

What followed in Japan (and with less success in China) was an
effort to build a legal system from scratch. It followed an internal
revolution, the Meiji Restoration, in which the proto-totalitarian =
Tokugawa shogunate was replaced with direct imperial rule. Hi
ing foreign advisers from France and Germany, the Meiji leaders
set out to build the legal system so as to undercut the claim of
legal barbarity. Their central goal was revision of the unequal trea= -
ties. And, within three decades, the newly formed legal instifutions
were sufficiently autonomous that a version of the rechistaat was ar-
guably in place. g

The sequence is important and of some interest to contempo=
rary efforts. We have a good overall statement of goals and concep- 3
tion at the outset of the period in the form of the quasi-const=
tutional Charter Oath of the Emperor, promulgated in 1868: this
promised to base policy on public opinion, expand administrﬂi‘i
tion, and, particularly relevant to the international context, “3b0E‘."I
ish the uncivilized customs of antiquity and administer justice and =
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impartiality in accordance with universally recognized principles.”
In the immediate aftermath of the Meiji Restoration, in 1868,
some law was needed, but Tokugawa law was considered insuffi-
ciently legitimate. Local custom played a gap-filling role, even as
the institutions of authoritarian rule were replaced. There was
brief flirtation with Chinese models, but thereafter all legal knowi-
edge came from France, Germany, and other Western nations.

Public order was threatened in these early years. The new lead-
ers had to contend with removing the privileges of the samurai,
a class of potential “spoilers” who were heavily armed. Two rebel-
lions, including one led by a major legal reformer (Et6 Shimpei),
were effectively quashed.’ In terms of transitional justice, the last
shogun was stripped of titles and land but allowed to live in quiet
retirement for the remaining several decades of his life.

In building a legal system, the Japanese focused on institutions
before rules. In the first decade after the Restoration, courts were
initially set up under the Ministry of Justice. Soon, however, they
were broken off into a distinct court structure, then as now one
of the central requirements of Western models. Prosecutors were
also set up as a distinct profession. Lawyers followed (but were less
emphasized). Legal training was established under the Ministry of
Justice at a school which later became Tokyo Imperial University.

Only in the second decade of reform did constitution making
occur, and then as a rearguard action to protect against rising de-
mands from liberals for democracy. The constitution was not dem-
ocratic—it was formally a gift from the emperor to the people,
drafted by a small group around one of the oligarchic advisers to
the emperor. It is interesting that the constitution followed institu-
tional reform. In modern intervention efforts, we often proceed
in an implicitly Kelsenian sequence. Because the constitution has
the highest order in the legal system, it must—as a matter of legai
logic—come first. But, as a matter of social if not legal reality, this
seems exactly backwards. A constitution can purport to create in-
stitutions, but it can be effective only if the underpinnings of those
institutions are already in place.

The constitution preceded the codes of law. Modern codes of
law and procedure were being drafted well before the constitution
but were not adopted until vigorous internal debate occurred on
which model to follow, pitting the so-called English school against
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the French school. The choice of the German Biirgerliches Gesetz-
buch (BGB) as a model—four years before it came into force in
Germany—reflected a sense that German law was the most mod- =
ern law and institutionally most similar to Japan. Crucially, all this
was an internal choice, in which foreign models were chosen and =
not imposed, which certainly explains part of the success.? i

By the 1890s, Japanese legal institutions were sufficiently inde- =
pendent that the courts could rule against a position advocated;j_:u
by the executive in a high-profile case.” Law schools were now
fully functioning, including important private universities. An
the country was an industrial and military powerhouse, by then en-
gaged in colonial adventures of its own.

This nineteenth-century experience of building a legal system
from scratch occurred under a developmentalist authoritarian
leadership in which democracy was postponed. The key analytic
point from this tale is that state building, including legal modern
ization, was defensive in character. It was driven by security ims
peratives above all: there was no external enforcement but only
external threat. This not only provides a very different contex
from contemporary Afghanistan but in some sense provides
counterexample. Only out of fear of being colonized did the Jap
nese state transform. Had foreigners been administering justice in

Japan directly, the local institutions would simply not have devel-
oped the way they did. They would likely have been crowded out

This prewar history is important because it means that the po
war occupation was not working on an empty slate. The story
the adoption of the 1946 constitution is a fascinating one that i
volved, even in its apparent imposition, important points of neg
tiation and collusion with Japanese actors.”® And the institutional
structures that made the Japanese postwar state so effective were
largely continuous with prewar versions. The crude version of th
rule of law associated with authoritarian legality was already 1
place. The allied forces did not build the rule of law; rather, the}
were successful precisely because it already existed.”

It is at least possible that authoritarian legality may be a help:
stage for societies undergoing such dramatic transformations_. On:
surely does not want to generalize to all cases, but the expencﬂ‘ﬁf
of some developmental authoritarian states suggest that in some:
circumstances it might be a viable trajectory to the rule of law. It
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is surely not the case that authoritarianism is a desirable end in
and of itself. But, as Mill reminds us in Considerations on Representa-
tive Government, the long-run capacity for self-government might
sometimes be advanced through nondemocratic means. It is surely
an empirical question whether societies starting from a situation
of major conflict can get to the desirable end of the rule of law
within a reasonable historical period and what the fastest and best
pathway might be. An authoritarian state-building stage might be
helpful in many circumstances as a path toward democracy and
the rule of law. Indeed, surveying members of the OECD as the
most successful exemplars of democracy and the rule of law, one
sees only a handful (Switzerland, along with settler societies such
as the United States, Australia, and Israel) that did not experience
a long stage of authoritarian state building before developing the
rule of law. Leap-frogging such a stage might be possible, but we
ought to at least acknowledge the historical record.

3. MOTIVES OF INTERVENERS

As suggested in the first part of this chapter, order is a public good
whose provision is costly. In the absence of a world hegemon, too
little order will be produced globally. In the absence of effective
government incentives, too little order will be produced domesti-
cally. Nationalism seems to be a helpful condition at the level of
the nation-state to incentivize local enforcement.®

We ought to consider, then, the motives of interveners to pro-
duce the rule of law. Why do interveners seek to do so? The an-
swers are as varied as the situations in which intervention arises.
Sometimes, as in Afghanistan, an intervention is designed to re-
place a hostile regime; other times, as in Hait, it is undertaken to
prevent a refugee crisis; in rare instances, it may even be intended
to prevent humanitarian catastrophe. For all of these outcomes,
the intervening country need not build a full-fledged democracy
with the rule of law. It simply needs a local actor capable of provid-
ing a basic level of order.

To externally produce something approaching the rule of law
in developing societies, we would need to incentivize intervention
more than we do. Colonialism, in which an external actor takes
charge of the society to extract wealth, might under some circum-
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stances leave an institutional legacy that could contribute to the
rule of law. To be sure, it did not always do so. But many socje.
ties do attribute a positive legacy to colonial legal structures—take
Hong Kong, Singapore, or Malaysia, to name a few former British
colonies. Taiwan probably benefited in this regard from Japanese
colonialism. Fortunately, we live in an era in which colonialism jg
not only illegal as a matter of international law; it is undesirable
from the point of view of “interventionist” state populations. Who
wants to take responsibility for a loss operation like Kosovo, which
will surely need external assistance if not outright occupation for
many years to come?

Without more vigorous interventions, outcomes may be worse,
and compromises with brutal forces will have to be made. Strom-
seth et al.'s* story of Sierra Leone is illustrative. The1999 RUF in-
vasion of Sierra Leone “galvanized the international community” |
but did not motivate it to provide the proverbial boots on the
ground. Nigeria, which had already played a role, had no incentive
_ to stay. In the absence of external enforcement, all that was left was
for Sierra Leone’s nascent leadership to compromise with Fod
Sankoh, extending and to some degree rewarding his horrific r
ord, until Britain took it upon itself to provide the public good
intervention.

A final footnote on the Japanese experience is relevant to th
argument advanced in Stromseth’s chapter in this volume.”
in postwar Germany, the allied authorities sought to try the mili
tary leadership for various international crimes. They drew on the
Nuremberg Charter, though the standards of evidence were sig
nificantly relaxed: unlike the Germans, the Japanese had kept le
meticulous records of their wartime abuses, and many of the re:
ords had been destroyed. Many of the Japanese war crimes wer
committed in the chaos of war rather than as part of a specifi
exterminationist plan and in this sense were closer to many con-
temporary situations than were those of the well-documented N.
regime. As elucidated in the famous dissenting opinion of Justic
Radhabinod Pal of India, the trial failed to meet basic standards
legitimacy. It is speculative, but I think it safe to say that the Tokyo.
War Crimes trials had little if any demonstration effect.® The Japa =
nese already knew what a trial was. But, at the time, the war crimes;
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trials were seen as unadulterated victor’s justice. To some degree,
this view of the trials persists today.”

In my view, the notorious problems of the Tokyo war crimes trials
have more continuing relevance than we might hope. Certainly, by
any objective standard of the rule of law, our contemporary efforts
fare much better. In contemporary postconflict justice, procedural
fairness is sometimes pursued to excess (see Slobodan Milosevic).
The view is that external criminal enforcement is complementary
with local criminal enforcement, through a demonstration effect.
But we have little evidence of the actual existence of any demon-
stration effect. We must, necessarily, proceed by counterfactuals.
We have to ask whether Romania would be better off if Nicolau
Ceasescu had been tried rather than shot; whether Cambodians
would have more faith in law had the initial trials of the Khmer
Rouge in the early 1980s followed the standards of Western justice
rather than Vietnamese, or whether it would have been better had
the current hybrid tribunal been established a decade or two ear-
lier. These points can be argued, but the answers are not obviously
yes in each case.

4. CoNcLUSION

All these questions are technocratic and empirical in character.
I ' want to close with a more reflexive perspective. In my view, in-
ternational criminal law is not (only) about the perpetrators and
victims, about punishment and reconciliation. The international
criminal law project from the beginning has been as much about
the interveners as about the target societies. Nuremberg and
Tokyo were self-conscious attempts to demonstrate that allied jus-
tice was of a higher quality than that of the Axis powers. This dem-
onstration was as much for the home audience as for the target
society. Weare different from them; we follow procedures, whereas
they pursue summary justice.

Similarly, the contemporary zeal for the rule of law says more
about us than them. If intervention, however, is partly for our own
benefit, then we ought to consider the potential externalities for
the target populations. If our enforcement efforts crowd out the
local, then they may in fact cause harm to those we seek to benefit.
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A central theme of this short, and perhaps overly skeptical, es-
say has been that we need to understand the politics of postcon- 4
flict intervention. We ought not assume a target population gov-
erned by primal politics and a set of neutral interveners guided by
law. Interveners have to have the motive to intervene. How could it
be otherwise? The expressive function of distinguishing a civilized 3

us from a genocidal other is such a motive. But we ought at least to
recognize that we are intervening partly for ourselves.

External intervention in the name of the rule of law and de-

mocracy has promised a good deal. It has delivered very little.

Basic order, to be sure, has been restored in each case. But ba- £
sic order is perfectly compatible with a form of developmental-
ist authoritarianism that is quite different from the international
models on offer. Many of the same ends sought by democratic in-
terveners—basic order, effective constraints on state agents, and
some role for legal institutions—can be achieved equally well or 3
better in a version of authoritarian legality that might be called
Rule by Law® For East Timor or Kosovo, Singaporean institutions
would be more desirable than American ones—and possibly eas-

ier to produce.

The possibility of authoritarian legality exposes the inherent.
tensions among democracy, order, and independence. % Perhaps
postconflict societies can have only two of the three goods: they 3

can be democratic and independent of foreign support but likel

will be wracked by conflict; they can be democratic and have order
safeguarded from outside, or they can have independence and au- =
thoritarian order. We have not yet, alas, figured out a technocratic
way to produce independent, democratic states with high levels of

public order.
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BYSTANDERS, THE RULE OF LAW,
AND CRIMINAL TRIALS

LARRY MAY

In discussions about the rule of law in transitional justice, whether
in domestic or international contexts, the focus is normally on
those who are perpetrators. The puzzle is to figure out how to get
those whe have been perpetrators or those who might become so
instead to conform to the rule of law so that a lasting peace can
be restored. But there should also be a strong focus on those who
have been or who might become mere bystanders to atrocities. In
building or restoring the rule of law, it is the bystanders who are
often overlooked, and yet it is they who play a significant role in
the rule of law. Most significant, bystanders form the bulk of a soci-
ety, and the rule of law can exist only where the bulk of the society
has respect for law and does not acquiesce in the face of violence.
For it is the bulk of the society, rather than the few who are perpe-
trators or might become so, whose conformity to law is what glues
a peaceful society together.

In this essay, I will argue that it is society’s respect for procedures
and its belief that such procedures are fair, especially among cur-
rent and potential bystanders to atrocities, that are the crucial nor-
mative glue for restoring the rule of law. I will draw on the just-war
tradition, as well as on recent work concerning the rule of law in
transitional societies, especially by Jane Stromseth, and I will also
discuss the Rwandan transitional justice process known as gacaca.
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