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tainee’s defense lawyer put it, the ruling “appears to demolish
this argument that the Constitution does not apply in Guanta-
namo Bay.”188 Georgetown Law Professor Neal Katyal called
the decision “astounding.”i8® Robert Barnes of the Washington
Post characterized the ruling as “a historic rebuke to the Bush
administration,”1%0 while Jonathan Mahler, a New York Times
journalist, wrote, “it seems indisputable that the court is more
powerful today than ever.”191 The Supreme Court decision dealt
“perhaps the final blow” to the President’s detainee policy, ac-
cording to Boston Globe reporter Farah Stockman.192 “The
court’s majority took aim at Bush’s long-held assertion that, as
U.S. commander in chief during wartime, he has broad powers
to detain terrorist suspects as he sees fit in order to protect the
nation.”198 Legal experts agreed that Boumediene “left Bush
with few options.”194

As noted above, the Justices in previous decisions made
much of the fact that the President lacked legislative authori-
zation for his wartime directive (Milligan), or that he acted
contrary to the will of Congress (Youngstown). But in Boume-
diene, the President had plainly secured Congress’s authoriza-
tion to establish military tribunals, and the Court nonetheless
ruled against his assertion of power.!% Indeed, the President
sought this congressional authorization under the instruction
of some of the Justices just two years earlier. In Hamdan v.
Rumsfeld,196 a precursor to Boumediene, members of the Court
informed the President that the system of military tribunals he
had unilaterally created would stand on firmer constitutional

cision in Boumediene has the possibility to “lead to the frustration and/or inva-
lidation of existing [anti-terrorism] policies”).

188. William Glaberson, Lawyers for Detainees Plan to Use Justices’ Ruling
to Mount New Attacks, N.Y. TIMES, June 14, 2008, at A14.

189. Jonathan Mahler, Why This Court Keeps Rebuking This President,
N.Y. TIMES, June 15, 2008, at WK3.

190. Robert Barnes, Justices Say Detainees Can Seek Release, WASH. POST,
June 13, 2008, at Al.

191. Mahler, supra note 189.

192. Farah Stockman, Justices Open US Court to Detainees: Deal Setback
to Bush, Influx of Cases Expected, BOSTON GLOBE, June 13, 2008, at Al.

193. Id.

194. Id.

195. See Boumediene v. Bush, 128 S. Ct. 2229, 2242, 2274 (2008) (explain-
ing that although the MCA authorizes the creation of military tribunals, the
Act unconstitutionally suspends the writ of habeas corpus).

196. 548 U.S. 557 (2006).
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ground if he secured Congress’s formal authorization.197 At that
time, the system of military tribunals operated under a 2001
military order issued by the President.!98 In 2006, therefore,
Congress enacted the Military Commissions Act (MCA), which
authorized the system of military tribunals proposed by the
President.199 In 2007, President Bush then issued executive or-
der 13425, which, under the unmistakable authority of MCA,
superseded the original military order.20? Remarkably, though,
the Court in Boumediene still saw fit to overturn a system of
tribunals that both the President and Congress had a hand in
creating.

Dissenters in Boumediene charged the majority with a
“bait and switch,”201 an accusation that conservative media and
Republicans in Congress vaunted repeatedly in the days that
followed the ruling.202 But these objections raise a more fun-
damental question: if the Court was going to provide enemy
combatants with access to civilian courts, why did it not do so
in Hamdan rather than Boumediene?293 The President’s system

197. For example, Justice Breyer stated in his concurrence:
Congress has denied the President the legislative authority to create
military commissions of the kind at issue here. Nothing prevents the
President from returning to Congress to seek the authority he be-
lieves necessary. Wheré, as here, no emergency prevents consultation
with Congress, judicial insistence upon that consultation does not
weaken our Nation’s ability to deal with danger. To the contrary, that
insistence strengthens the Nation’s ability to determine—through
democratic means—how best to do so. The Constitution places its
faith in those democratic means. Our Court today simply does the
same.
Id. at 636 (Breyer, J., concurring). For more on this issue, see Michael P. Van
Allstine, Executive Aggrandizement in Foreign Affairs Lawmaking, 54 UCLA
L. REV. 309-71 (2006) (analyzing the “claimed power of the president to create
federal law on the foundation of the executive’s status as the constitutional
representative of the United States in foreign affairs”).

198. Military Order No. 222, Detention, Treatment, and Trial of Certain
Non-Citizens in the War Against Terror, 66 Fed. Reg. 57,833 (Nov. 13, 2001).

199. Military Commissions Act of 2006, Pub. L. No. 109-366, 120 Stat. 2600
(codified in scattered sections of 10, 18, 28, and 42 U.S.C.).

200. Exec. Order No. 13,425, 72 Fed. Reg. 7,737 (Feb. 14, 2007).

201. See Boumediene v. Bush, 553 U.S. 2229, 2285 (2008) (Roberts, C.J.,
dissenting); id. at 2294 (Scalia, J., dissenting).

202. See, e.g., Editorial, Combating the Combatants Decision, NAT'L REV.,
June 13, 2008, http:/author.nationalreview.com/?q=MjE1MQ== (follow “Com-
bating the Combatants Decision — 06/13” hyperlink) (“There was still the fact
that Congress—at the beckoning of the very Court—had provided the jihadists
held at Gitmo with an unprecedented array of protections, including judicial
review.”).

203. In Hamdan, the Court found that the then-operating military tribun-
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of military tribunals, after all, stood on significantly stronger
ground in the latter case than in the former.20¢ Whereas Presi-
dent Bush was implementing a unilateral directive in the first
case, he was faithfully executing a congressional statute in the
latter.205 Moreover, the reconstituted military tribunals under
the MCA prohibited the use of evidence obtained by torture or
inhumane treatment,206 which, some argued, should have al-
layed concerns raised by the majority in Hamdan that the mili-
tary tribunals violated the Geneva Conventions.207

One can only speculate about why the Court passed on the
opportunity to substantively reject a unilaterally-created tri-
bunal system, only to do so two years later. Contributing fac-
tors, though, likely include the absence of any terrorist attack
stateside,208 the growing public disaffection with the Iraqg
War,20% and the President’s poor standing with the American
public.210 This was a President, after all, whose party lost both
chambers of Congress in the 2006 midterm elections2!! and who

als lacked “power to proceed,” but it stopped short of insisting that enemy
combatants have access to civilian courts. Instead of examining the President’s
argument that it would be impracticable to apply the rule and principles of
law that govern the trial of criminal cases in the United States districts courts’
to Hamdan’s commission, the Court called into question the President’s unwil-
lingness to apply the “rules for courts-martial.” Hamdan v. Rumsfeld, 548 U.S.
557, 567, 623 (2006).

204. Military Commissions Act of 2006, § 948b (“The President is autho-
rized to establish military commissions under this chapter for offenses triable
by military commission as provided in this chapter.”).

205. Id.

206. Id. § 948r(b).

207. Hamdan, 548 U.S. at 567. See, in particular, Article 5 of the Third
Geneva Convention, which states that “should any doubt arise as to whether
persons, having committed a belligerent act and having fallen into the hands
of the enemy, belong to any of the categories enumerated in Article 4, such
persons shall enjoy the protection of the present Convention until such time as
their status has been determined by a competent tribunal.” Geneva Conven-
tion Relative to the Treatment of Prisoners of War art. 5, Aug. 12, 1949, 6
U.S.T. 3316, 75 U.N.T.S. 135.

208. Patrick McGeehan, Bush Honors Veterans at the Intrepid, N.Y. TIMES,
Nov. 12, 2008, at A24 (mentioning “the absence of another terrorist attack on
American soil since 9/117).

209. See Carl Hulse, On Wave of Voter Unrest, Democrats Take Control of
House, N.Y. TIMES, Nov. 8, 2006, at P2 (describing how “public dissatisfaction
with the Iraq war” was a primary reason for Democrats taking control of the
House).

210. See Paul Steinhauser, Poll: More Disapprove of Bush Than Any Other
President, CNN NEWS, May 1, 2008, http://www.cnn.com/2008/POLITICS/05/
01/bush.poll/.

211. Hulse, supra note 209, at P2.
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registered among the lowest approval ratings in the modern
era.2i2 Crucially, the threat of terrorism in the eyes of many
had abated significantly, in part because of the lack of any at-
tacks on the U.S. homeland. Reflecting on the Court’s ruling in
Hamdan, Robert Pushaw recognized that “the Justices usually
defer to the military judgments of the majoritarian branches,
often because they have no other realistic choice. If the terror-
ists escalate their attacks and the President responds aggres-
sively, history suggests that the Court will back down.”213 Had
the United States suffered another catastrophic attack between
the summers of 2006 and 2008, it seems plausible that the Su-
preme Court would have rendered a different decision.

‘Boumediene itself offers evidence in support of this suppo-
sition. The Court repeatedly emphasized its appreciation for
the national security threat that the nation faced, and the im-
portance of granting the President deference as he designed
policies to address it.214 Just as it did in Youngstown, however,
the Court in Boumediene ruled against the President because a
majority did not believe that the President’s policies were
strictly necessary for the nation to prevail in war.215 Justice
Kennedy wrote that, “although the Court is sensitive to the fi-
nancial and administrative costs of holding the Suspension
Clause applicable in a case of military detention abroad, these
factors are not dispositive because the Government presents no
credible arguments that the military mission at Guantanamo
would be compromised if habeas courts had jurisdiction.”216 The
Court thus implies that if credible evidence did exist, then con-
cerns about the “financial and administrative costs” of a ruling
against the President would not merely be salient, they would
prove dispositive.

212. Steinhauser, supra note 210.

213. Robert J. Pushaw, Jr., The ‘Enemy Combatant’ Cases in Historical
Context: The Inevitability of Pragmatic Judicial Review, 82 NOTRE DAME L.
REV. 1005, 1078 (2007).

214. See, e.g., Boumediene v. Bush, 128 S. Ct. 2229, 2277 (2008) (“The law
must accord the Executive substantial authority to apprehend and detain
those who pose a real danger to our security.”).

215. Id. at 2237.

216. Id. Later in the opinion, Kennedy again noted that, “[t}he Government
presents no credible arguments that the military mission at Guantanamo
would be compromised if habeas corpus courts had jurisdiction to hear the de-
tainees’ claims. And in light of the plenary control the United States asserts
over [Guantanamo Bay], none are apparent to us.” Id. at 2261.
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As it did in both Milligan and Youngstown, the Boume-
diene Court couched its opinion in language that appeared, at
least superficially, to reject crisis jurisprudence. Kennedy arti-
culated the position most forcefully, insisting that, “[t]he laws
and Constitution are designed to survive, and remain in force,
in extraordinary times.”?17 But notice the language here. Jus-
tice Kennedy did not write that the laws and Constitution must
bind the President in war just as tightly as they do in peace—
rather, they must merely “survive” and “remain in force.”218
And throughout the majority opinion, Kennedy identified ma-
terial wartime conditions under which the Court might uphold
presidential policies.

The Court, for instance, raised a variety of concerns about
the type of war that preoccupied the nation. In particular, the
majority expressed skepticism that crisis jurisprudence re-
quires the Court to defer to the President in a war that lacks
clear frontlines, enemies, and timetables.21® And just as Tru-
man’s failure to secure a formal congressional authorization for
waging the Korean War influenced the majority in Youngstown,
so did Bush’s failure to formally declare war for the majority in
Boumediene. Kennedy emphasized that past practices of judi-
cial deference during declared wars did not establish precedent
for the current military campaign.?2® Though “common-law
courts abstained altogether from matters involving prisoners of
war, there was greater justification for doing so in the context
of declared wars with other nation states. Judicial intervention
might have complicated the military’s ability to negotiate ex-
change of prisoners with the enemy ... .”221 Deference, the
Court explicitly recognized, is often justified during times of
war. But consistent with the dictates of crisis jurisprudence,
the Justices themselves must evaluate whether the exigencies
of a particular war require deference to a particular policy that,
all concede, would not withstand judicial scrutiny during peace.

Harkening back to Milligan, the Boumediene Court again
noted that the military tribunals, over which the government
retained complete control, were physically located far from the

217. Id. at 2277.

218. Id.

219. See id. at 2262 (discussing the immeasurable duration of conflict and
territorial limits of the war).

220. Id. at 2248-49.

221. Id.
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field of battle.222 Had this been otherwise, though, deference to
the President might have been justified. “[I]f the detention fa-
cility were located in an active theater of war,” Kennedy ex-
pressly noted, “arguments that issuing the writ would be ‘im-
practicable or anomalous’ would have more weight.”223 Then,
later in the opinion, Kennedy admitted that:

The real risks, the real threats, of terrorist attacks are constant and
not likely soon to abate. The ways to disrupt our life and laws are so
many and unforeseen that the Court should not attempt even some
general catalogue of crises that might occur. Certain principles are
apparent, however. Practical considerations and exigent circums-
tances inform the definition and reach of the law’s writs, including
habeas corpus.22¢

Substituting “government power” for “law’s writs” yields a
near-perfect expression of crisis jurisprudence. After all, crisis
jurisprudence does not require the judiciary to uphold every ac-
tion taken by presidents during times of war. Rather, it asks
judges and Justices to evaluate the context in which presidents
take action. If courts deem the exigencies of the war at hand
sufficiently great, and the President’s policy sufficiently impor-
tant to protecting the nation, then they are to recognize the ex-
ceptional nature of war and defer to the President, even though
a strict reading of existing statute or the Constitution counsels
otherwise.

Assessments of such “practical considerations” of war con-
stitute the key point of disagreement between the five members
of the majority and the four dissenters in Boumediene. In his
dissent, Chief Justice Roberts repeatedly cautioned the Court
not to second-guess the elected branches, which retain more
expertise about the conduct of war than does the judiciary.225
And over and over again, Roberts quoted precedent in advocat-
ing that the government’s protection of individual rights be
“tailored to alleviate [the] uncommon potential to burden the
Executive at a time of ongoing military conflict.”226 The gov-

222. Id. at 2261-62 (noting how the facility is not “located in an active
theater of war”).

223. Id. (quoting Reid v. Covert, 354 U.S. 1, 74 (1957) (Harlan, J., concur-
ring in the result)).

224. Id. at 2274-75. In his short concurrence, Justice Souter similarly
noted that “in periods of exigency the tempo of any habeas review must reflect
the immediate peril facing the country.” Id. at 2278, (Souter, J., concurring).

225. See, e.g., id. at 2280 (Roberts, C.J., dissenting) (“All that today’s opi-
nion has done is shift responsibility for those sensitive foreign policy and na-
tional security decisions from the elected branches to the Federal Judiciary.”).

226. Id. at 2285 (quoting Hamdi v. Rumsfeld, 542 U.S. 507, 533 (2004)).
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ernment’s “weighty interests” during war deserved not mere
recognition, Roberts insisted; in this instance, they required ac-
tual deference.227

In his own dissent, Justice Antonin Scalia appeared simply
aghast at the majority’s unwillingness to defer to the other
branches of government as they fought the single most impor-
tant war of the new millennium. He began his dissent with a
long list of the offences committed by terrorists against the
United States. “America 1s at war with radical Islamists,” he
intoned, and then proceeded to count off the number of U.S. cit-
izens who died in every major terrorist attack since the 1983
bombing of the Marine barracks in Lebanon.228 The Court had
no business overturning a policy that both the President and
Congress deemed imperative to the nation’s fight against ter-
rorism.22? Meddling in their affairs, Scalia ominously predicted,
“will make the war harder on us. It will almost certainly cause
more Americans to be killed.”230

Boumediene, it bears recognizing, does not settle the dis-
pute over existing military tribunals. Detainees at Guantana-
mo now have greater access to U.S. civilian courts, but as of
this Article’s publication, it remains unclear what specific Due
Process protections they will be granted. We still do not know
whether civilian courts retain jurisdiction over only those de-
tainees held at Guantanamo Bay, or whether the courts might
hear appeals from suspects held at other military posts around
the globe. And, of course, we have yet to see how the newly-
elected President Barack Obama and the strengthened Demo-
cratic majorities in Congress will respond to this gauntlet laid
down by the Supreme Court.

One thing, though, is certain: as written, much of Boume-
diene actually affirms crisis jurisprudence. The majority recog-
nized a variety of instances when judicial deference to the Pres-
ident is due in wartime, a central tenet of crisis jurisprudence.
The dissent, moreover, railed against the hubris demonstrated
by a group of Justices telling the elected branches how they

227. Id.

228. Id.

229. See id. at 2296 (“It is . . . clear that Congress and the Executive—both
political branches—have determined that limiting the role of civilian courts in
adjudicating whether prisoners captured abroad are properly detained is im-
portant to success in the war ... .”).

230. Id. at 2294.
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ought to wage war. And a single vote separates the two sides on
this dispute.

Like the previous two cases, Boumediene also raises impor-
tant questions about the timing of Supreme Court rulings on
presidential power. In Milligan, the Court waited until after
the Civil War had ended before overturning a conviction se-
cured under Lincoln’s system of military tribunals. In
Youngstown, the Court ruled against a President who was wag-
ing a very different war (both in scope and popularity) than the
one he commenced two years earlier. And most striking, per-
haps, the Court took a pass on Bush’s military tribunals in
Hamdan, only to overturn a statutorily authorized version of
them two years later in Boumediene. Late in unpopular wars,
when the nation has either grown accustomed to a perceived
foreign threat, or the threat itself has substantially abated,
presidents would appear most vulnerable to a setback in the
courts. If these three cases are emblematic of larger trends,
past and present, we can expect twenty-first century presidents
to initiate wars without substantial judicial interference, and to
enjoy continued deference as long as they maintain domestic
political support.

CONCLUSION

Milligan, Youngstown, and Boumediene affirm the Su-
preme Court’s willingness to periodically stand up to wartime
presidents. Justices will not permit presidents to do whatever
they please during times of war, summoning Locke or Lincoln
to justify acts that patently violate existing statutory or consti-
tutional provisions. Those who advocate a narrow, “Business as
Usual” reading of the President’s commander-in-chief powers
can find language to support their claims in each of these three
cases.

It is important, though, not to overstate matters. For pres-
idents waging war, these cases were not total defeats. Again
and again, the Court suggested alternative situations under
which it would uphold the President’s wartime policies. And in
each case, three or four dissenting Justices appeared convinced
that the contemporary war justified the President’s actions.
The cases, moreover, confirm the basic principles of crisis juri-
sprudence. Again, crisis jurisprudence does not dictate that po-
litical and constitutional checks on presidential powers wholly
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dissipate during times of war. Rather, crisis jurisprudence sug-
gests that judges and Justices recognize the exceptional nature
of war and grant special allowances to the presidents who wage
it. In these three cases, a majority of Justices chose not to grant
such allowances. But almost every Justice admitted that under
different circumstances, they would. And in so doing, the Jus-
tices breathed life into crisis jurisprudence at the same moment
that they defied a president waging war. With these rulings,
the Court struck down, but not back.
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