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Abstract. This paper explores the potential value of insurance as substitute to regulation. Successful regulation of behavior requires information in setting standards, licensing conduct, verifying outcomes, and assessing remedies. In some areas, the private insurance sector has technological advantages in collecting and administering the information relevant to reach accurate decisions, and could outperform the government in executing such informational tasks. The paper explores several areas in which regulation and other government-oriented forms of control could be replaced by private insurance schemes. The role of the law would diminish to the administration of simple rules of absolute liability, or of no liability, and affected parties would be induced or required to purchase insurance to cover their unconditional risk. Insurers’ advances in underwriting and pricing risk, in creating incentives for risk reduction, and in managing claims, would be employed in monitoring the behavior of parties. The paper illustrates the potential role of insurance in three areas: (1) consumer protection; (2) food and import safety; and (3) corporate financial statements.


Optimal control of behavior and provision of incentives requires information. Someone—a regulator, or a court—has to inspect the conduct and determine the legal consequences attached to it. But acquiring the information about the conduct, assessing the conduct or its effects in light of some social standards, and establishing the correct scale of payoffs, can be costly and often requires expertise and motivation.  There are plenty of reasons to worry that in various contexts public officials, not disciplined by market forces, career concerns, or effective political accountability, and not equipped with the most advance information acquisition and aggregation tools, might make costly mistakes and distort primary conduct. The question I would like to pose is whether it would plausible to substitute the monitoring performed currently performed by public officials—regulators and courts—with monitoring by private insurance companies.  
We often think of insurance as an institution providing ex-post coverage, reducing the costs of risky activities through risk-pooling and risk-shifting. But insurance performs other functions as well, of risk reduction and risk management.[footnoteRef:1]  Insurance schemes give incentives to actors to reduce risks, for example by using deductibles, exclusions, and insurance premium discounts. And, importantly, insurance is a business specializing in risk management: assembling large actuarial data and using it in underwriting (that is, pricing) the risk coverage, and in verifying claims by separating valid from frivolous ones.  [1:  See, generally, Moss, WHEN ALL ELSE FAILS: GOVERNMENT AS THE ULTIMATE RISK MANAGER (2002).] 

Others have noted that insurance is an implicit form of government. “The insurance industry is a key institution in this society because it serves many of the same purposes as the state, and it is uniquely placed to foster governance based on local knowledge of risk.”[footnoteRef:2] Private insurance shares similar objectives and goals as the state, in reduction of risk and in utilizing collective mechanisms. It also uses similar methodology as the state: surveillance, investigation, punishment of fraud, and compensation. But my claim here is more specific: private insurance, utilizing the methodology of actuarialism and private contract, can substitute some rule making and adjudication institutions offered by the state, and might perform them in a superior way. [2:  Richard V. Ericson et al., GOVERNANCE AS INSURANCE 12 (2002).] 

In a fundamental way, the task of underwriting risk by insurance companies is similar to the task performed by regulators in setting ex-ante standards of permissible conduct. Both require an assessment of the distribution of harms. And the task of administering claims by insurance companies is similar to the task performed by courts adjudicating liability. Both require verification of specific realization of harm, precaution taken, and comparative accountability of other parties. It is natural to inquire, then, whether the expertise of insurance companies could be harnessed in regulating behavior. Can a scheme of private insurance coincide with goal normally pursued through regulation?
The idea is simple. When activity can lead to harm, instead of regulating safety or adjudicatimg fault, society can resort to simple rules of strict liability (or no-liability) and mandate insurance. For simplicity, imagine that when a class of actors are engaged in activity that needs to be monitored because it can cause harm to others, their liability would be absolute and they will be required to purchase liability insurance in order to be licensed for the activity. Or, imagine that a class of victims will be unable to recover from injurers through liability law, but could instead purchase first party insurance to cover their losses. We worry that in these situation, absent liability regimes that give incentives to reduce risk, care and activity levels would be inefficient. If injurers are always liable but also insured, their incentive to take care would be weakened, a.k.a. the moral hazard problem. And if it victims have to purchase first-party insurance, injurers’ incentives to engage in the right level of activity would be distorted. But—and this is the crux of my argument—there is much potential within the insurance contracts to provide a menu of coverages and payoffs so as to create incentives for desirable precaution and for activity levels. 
Because the insurer has to cover the liability exposure of the insured injurer, the third-party insurance policy will be priced to reflect this risk. Importantly, it will be priced to reflect different types of risks that different actors create. Careless actors will pay more, and will thus have the incentive to reduce levels of behavior. And to the extent that premiums and coverage are related to the level of precaution, injurers will have an incentive to become more cautious. I will show that a similar result can be obtained, in a more subtle manner, if victims are the parties who purchase first-party insurance.
This idea is not new. For decades, for example, auto accidents have largely been administered not by fault standards of tort law but instead by no-fault accompanied by mandatory insurance. Or, ownership disputes over real property have long been addressed through a system of title insurance, rather than through private suits. In almost every area in which the risk of loss can be assessed through aggregation methods with enough accuracy, insurance would be offered.[footnoteRef:3] And where insurance is offered, it develops templates to regulate behavior in ways that are more finely tuned and information-sensitive than some forms of government control.[footnoteRef:4] The additional observation I propose is that if an insurance scheme is reliable enough, it could grow and replace the controls administered by the government, and the role of government in monitoring behavior would subside. My claim is merely that the model of regulation through insurance can be extended to areas in which it has not yet been tested, or and in some case not even considered. Insurance, especially liability insurance, is not just a form of governance and a source of incentives; it is also a framework that can replace some public monitoring.  [3:  Richard V. Ericson and Aaron Doyle , UNCERTAIN BUSINESS: RISK, INSURANCE AND THE LIMITS OF KNOWLEDGE (2004); Richard V. Ericson, Aaron Doyle, and Dean Barry INSURANCE AS GOVERNANCE (2003). See also Tom Baker, Insurance in Sociological Research, 6 Annu. Rev. Law Soc. Sci. 9.1 (2010).]  [4:  P. O’Malley, RISK, UNCERTAINTY AND GOVERNMENT (2006). ] 

To illustrate the idea of insurance as substitute to public governance, I will consider three contexts: consumer protection, food and import safety, and the accuracy of financial statements.
1. Consumer Protection
Consumer protection is advanced through two main devices: liability in private law (mostly contract law, but occasionally tort), and public regulation and enforcement (largely used for uprooting unfair and deceptive practices but also, and importantly, to mandated disclosures). It is the first device—liability in private law—that can potentially be substituted by insurance.
Imagine, for the sake of illustrating the regulation-through-insurance paradigm, that contract actions by consumers were not available. That is, let us assume that when entering into transactions with businesses, consumers acquire no contractual cause of action for breach of contract. None of the promises, representations, or warranties made by the business would be legally enforceable, and aggrieved consumers would be unable to legally enforce any of their rights that appear in what we normally think as the “contract:” not timely delivery, not the return policy, not the warranty, not even the conforming delivery. While this might seem as an extreme and bizarre assumption, I am making it not only for the sake of examine an alternative to legal enforcement, but also believing that it reflects common reality in many consumer markets. Because of the striking asymmetry in resources, information, and savvy, it is exceedingly unlikely that consumers would ever pursue legal remedies against a breaching business. 
Could insurance arrangements relieve the insecurity that consumers, deprived of contractual remedies, would experience? Would it provide businesses with incentives to perform their promises? Could consumer protection—the rights of consumers to obtain the benefits of the bargains they enter—be accomplished without contractual liability, solely through insurance schemes? 
To a minor extent, private assurance platforms already exist, performing precisely these functions, and substituting for contractual liability. We see these especially in areas in which consumers cannot rely on contract law to enforce promises—areas in which buyers recognize the fragility of existing liability laws. Buyers who purchase cars on eBay Motors, for example, are paying upfront to sellers that often do not have a shop, who have limited reputation or assets, and who might easily take the money and run. But various private assurance services insure such buyers against the risk non- or sub-performance. EBay Motors provides disappointed buyers a fund from which they can recover the lost payment when the seller defrauded them, up to $50,000.[footnoteRef:5] SquareTrade covers, for a modest premium, internet purchases of electronics against the types of risks that contractual warranties usually cover.[footnoteRef:6] Credit card issuers provide purchase protection to buyers using the credit card as the form of payment. PayPal offers a Buyer Protection Plan that reimburses buyers for the full price and shipping costs in the event that their complaint against the seller is found to be meritorious.[footnoteRef:7] When the seller takes the money and runs, market makers and payment intermediaries sometimes offer bonds and guarantee programs, and set up recovery funds to induce buyers to enter their market.  [5:  See www.pages.ebay.com/help/buy/ebaymotors-protection.html#vehicles]  [6:  See www.squaretrade.com/pages/learn-more-warranty-buyer]  [7:  See https://www.paypal.com/us/cgi-bin/webscr?cmd=xpt/UserAgreement/ua/USUA-outside#pbp-policy] 

But insurance can be provided also where it currently does not exist. Breach of contract is a “peril,” and if it can be measured and predicted in a systematic way, it could be offered as an insurance product. In fact, it can cover more than what is currently offered by private assurance and extended warranty services. It can potentially apply to consequential losses and to personal injuries and thus go beyond the more limited refund/repair/replace remedy. It could provide recovery in contingencies that technically do not constitute breach, but are nevertheless costly to consumers. Moreover, insurance coverage can apply even when the consumer had some contributory fault—dropped the iPod or arrived late for the flight—losses that are usually excluded under warranty plans or under breach-of-contract causes of action.
Insurance can be sold per-consumer, rather than per-transaction. It would cover a broad set of transactions that the insured enters during the policy term. It could be, for example, an optional coverage within the consumer’s home owners insurance policy, as yet another covered risk—the “contract breach peril.” Indeed, standard home owners policies already cover some consumer-related perils, such as the risk arising from unauthorized use of a credit card or check or money forgery, and even mortgage penalties.[footnoteRef:8] It is possible to imagine, therefore, that insurance markets could develop additional coverages relating to breached transactions.  [8:  Many home owners policies also cover personal property including property not located at the residence. See, e.g., Insurance Services Office HO-3 Policy, Section I Coverage C and D.] 

Importantly, insurance arrangement can develop simplified procedures for filing claims and investigating their validity. Consumers could choose to have arrangements with their insurers to cover only certain types of transactions (e.g., all transactions over $250), where the costs of administering claims would not overrun the utility of the insurance. Or, they can choose coverage only for classes of transactions, or against classes of businesses.
In this environment, insurers would have a role that goes beyond passive coverage. One obvious role is to manage the claims of the consumers and separate the valid from the frivolous. In many areas, this verification role is precisely the craft that insurers perform best. Medical insurance plans, for example, are often nothing more than claim administrators (the risks are borne by employers). Insurance investigators have the expertise of assessing evidence regarding the merits of any individual claim ex post, better than courts and surely better than the consumer service department of the business who sold the complained-over product. This expertise could make it feasible to file and administer claims that, under the present court-administered system, are too small to justify the expense. And since the insurer has a significant sanction against frivolous claims—increased future premia, forfeiture of other coverage—it can deter such claims better than other potential legal institutions. 
An additional advantage of insurance post-claim investigation over court-administered fact finding is the potential to set standards of proof in the insurance contract itself. Some insurers could market their (more expensive) insurance product as more lenient and generous ex-post, requiring less proof and denying less consumer claims. Other “discount” or “direct” insurance policies would tradeoff lower premia for more stringent and rigorous claim-investigation process. Consumers who are more cautious in selecting the contracts they enter into and who otherwise rely on self help would prefer to buy into policies that offer coverage for egregious breaches only. 
Another obvious role of contract breach insurers is to efficiently underwrite the risk. Insurers have more information about the likelihood of a potential claim—the insured’s “propensity” to file claims—because they can keep records of the rate of past claims by the insured, or infer this from other correlated behaviors. Whereas the SquareTrade warranty can, at most, aggregate information about a particular seller or product, an insurer can cross the same information with each insured’s record. Moreover, insurers have an infrastructure for aggregating and sharing data across the industry. The resulting accuracy in pricing of premia at the underwriting stage would give incentives for consumers to mitigate losses and be selective in choosing with whom to transact.
Importantly, insurance can perform an unappreciated role of risk reduction by deterring business wrongdoing and opportunism. One might worry that in the absence of contractual liability, and with the first party insurance being purchased by victims and taken against the insurer rather than against the business/wrongdoer, more breach and more opportunistic conduct would be practiced by businesses. They would have no liability to worry about and no insurance premia to pay. Furthermore, unlike other first party insurance contexts, here the insurer who covers the loss to the victim/insured is not subrogated to the insured’s right against the liable party. In medical plans or the first party auto insurance settings, the insurer can recover their coverage outlays from the tort injurer. Contract breach insurers would not be able to recover from bad-behaving businesses because the aggrieved consumers would not have any legal right to subrogate. Moreover, insurance cannot price coverage according to the business-specific risk (e.g., premia for insuring a transaction with Gateway versus insuring a transaction with Apple) because it is hard to imagine policies underwritten and sold per transaction.  Thus, how could consumer-purchased insurance provide incentives to businesses to behave well?
Unlike courts, insurer can build on their informational advantage to identify systematic wrongdoers. Businesses who are repeat offenders could be singled out and classified as greater risks. True, businesses do not purchase the insurance and therefore would not be suffer a direct price penalty. But, indirectly, insurance policies can instruct the policyholders not to buy from particularly bad businesses or else lose the coverage (or pay an extra premium). That is, insurance can “blacklist” any business that exhibits a record of high incidence of claims, refusing to insure its transactions in the future, and thus alerting consumers and rendering the non-performance risk more salient. Insurers can write exclusions such as “this policy does not cover purchases from Gateway.” Insurers can even charge business directly to be covered. For example, eBay Motors provide an insurance-like buyer protection program without charging buyers any premia. Instead, it charges sellers for the cost of the buyer protection program, and it can differentiate the price according to seller’s record or it can expel sellers who breach their obligations.
Because insurers can aggregate and share actuarial data on the non-performance risk that businesses pose, these blacklists of “out-of-network” businesses could reliably reflect the incidence of harm. Or, if blacklists are distasteful, a different practice can be to offer a menu of premia: the insurance premium can be $400 if it applies to all purchases, and only $100 if some businesses are excluded. Insurers, for example, can provide a list of businesses with whom the contracts are fully insured, and apply a significant deductible or cap to contract breaches with any business not on the list. Is it not plausible that the threat of being blacklisted by some major insurers could provide more discipline than the threat of private lawsuits by aggrieved consumers? And that the accuracy of such a regime, in reflecting actual loss distributions, would be greater than that achieved through litigation?
Moreover, businesses could compete to have their products and transactions covered by reputable insurers. An entrant, for example, trying to break into a market in which established businesses have long-standing clientele, could pay insurers to be included in the coverage package they offer their insureds, and advertise this feature. Insurance, that is, can operate as an implicit certification scheme, a private seal of quality, a rating service, generating much of the incentive effect usually attributed to these devices. The insurer operates as the agent for consumers, by aggregating data about the business, classifying the risk that the business poses, pricing this risk, and covering it.
It might strike some as anomalous and distributively unfair to replace a liability regime with a scheme of victim first-party insurance. Even if it were true that the total costs of breach could perhaps be reduced, such a scheme seems to directly shift the cost of contract misconduct from the harm-causing parties to their victims. While in ordinary circumstances—say, in the case of tort liability for auto accidents—such a distributive concern would be weighty and perhaps override any efficiency gain, in the context of contractual liability it has no impact. Since liability is a cost that is factored into the contract price, a regime under which victims receive no redress for breach and have to buy insurance would make products cheaper. Thus, rather than paying for the insurance component indirectly, bundled into the price of the product, and without much option to opt out, the insurance scheme I proposed unbundles the product and the insurance component. In the same way that mitigation duties—another technique to place part of the loss on the victim (justified by risk reduction, rather than risk administration, rationale)—shift costs between the parties but also reflected in the contract price, a consumer insurance scheme is shifts costs but ends up distributively neutral.
It is not my intention here to go through all possible contours of the contract breach insurance arrangement. The point is more general. Insurance is not only a mechanism for spreading risk. Importantly, it is an institution for handling and verifying claims, administering them, pricing them, and creating incentives.  Many private assurance services already provide an elaborate consumer-complaint verification service. Credit cards, PayPal, and other online private dispute resolution services resolve some consumer complaints at low cost. They can go beyond the individual dispute: if the information is aggregated well and if transactions costs in underwriting policies are not prohibitive, private insurance could replace both the dispute resolution and the incentive-creating role of private law. Rather than relying on an arbitrary and expensive court system to micro-manage consumer claims, private insurance markets can provide an alternative platform.
2. Food and Import Safety
Regulating food safety, or the safety of imports like drugs, toys, or tires, is a daunting task for the government. Milk containing melamine, peanuts contaminated with salmonella, Chinese drywall emitting foul odors, or toys with lead paint, and numerous other products—especially imports—pose numerous risks that are hard to monitor. These products often pass through many hands in the chain of distribution, with contamination and other hazards arising at every chain.  Food comes from all over the world and contamination could occur outside the geographic reach of sovereign or local regulators and inspectors. Food is also vulnerable to a variety of contaminants and toxins, which require specialized testing. Monitoring food and drug safety must be done by sampling—there is simply too much food to test it all—and major hazards could go under the radar even if sampling is frequent.
In the case of imports, the volume of goods entering the United States is so enormous that no amount of border inspections could safeguard American consumers. It is reported that in 2006 over 825,000 importers brought products into the United States through more than 300 border crossings.[footnoteRef:9] 80 percent of these shipments are by one-time or infrequent importers. Current import safety regime, which relies primarily on inspections, examinations, and border interactions initiated by government agencies, as well as some ex-post sanctions against violators, could hardly safeguard consumers. [9:  U.S. Department of Health and Human Services Interagency Working Group on Import Safety, Protecting American Consumers Every Step of the Way: A Strategic Framework for Continual Improvement in Import Safety (2007). See also Cary Coglianese et al., Consumer Protection in an Era of Globalization, in Import Safety: Regulatory Governance in the Global Economy (Cary Coglianese et al., Eds., 2009).] 

Tort and products liability law provide additional venues of enforcement. Victims injured by products that are unreasonably unsafe could recover from the manufacturers. In an ideal situation, tort law would provide an adequate solution: it would give firms optimal incentives for precautions and—under a strict liability regime—it would insure victims against the loss, thus guaranteeing that prices reflect the full social cost. If tort law operates perfectly, there is no need for any ex ante regulation of food safety. Any level of care can be achieved by an appropriate scale of damages. 
But in the area of food and import safety tort law provides imperfect deterrence and insurance. One of the main failures of the liability system arises from the difficulty of identifying the harm-causing party in the chain of distribution, and the difficulty of recovering from this party, who may be residing in another country or is judgment proof. Consumers usually know the retailers who marketed the products, and it may even be easy to identify the distributors or importers. But often the harm-causing conduct occurred at an earlier earlier stage of production, and the injurer is both invisible and under-capitalized.
It is here, again, that insurance can provide an alternative to government regulation. Tom Baker has recently proposed one such innovative scheme.[footnoteRef:10] Under Baker’s proposal, importers would be strictly liable for harms arising from the use of the product. To guarantee the importers’ ability to pay, they would have to place a bond, which would often be satisfied by the purchase of sufficient liability insurance coverage. [10:  Tom Baker, Bonded Import Safety Warranties, in Import Safety: Regulatory Governance in the Global Economy 215 (Cary Coglianese et al., Eds., 2009).] 

While Baker envisions insurance policies with limits equal to the retail value of the goods sold, it is probably better to require policy limits that reflect the consequential harms from products. Unsafe generic drugs, for example, sale for negligible retail price, but if contaminated could cause great harm. 
The role of government in setting up such a mandatory insurance scheme is fairly limited. It does not have to monitor production, to sample products, to send inspectors to the factories, or intercept imports. It has to maintain a liability regime of strict liability, and it has to license importers and mandate minimal policy limits. In licensing, the government need only require proof of insurance from a reputable insurer for the right to enter a market. And in setting policy limits, the government needs to come up with tables of projected risks, which depend on the type of product and the risks it normally poses.
Such a scheme provides a trivial solution to the compensatory goals that might underlie the safety policy. Harmed parties recover from the distributor’s or the importer’s insurance. In fact, insurance law doctrines like “duty to settle” place more pressure on liability insurers to settle than a plaintiff’s threat to sue in a regular civil dispute. In a more subtle way, the insurance solution would rely on the contractual agreement between the insurers and the food distributors or importers to generate incentives for optimal safety. For while the policy limits are mandated by the government, it is up to each insurer to price the coverage according to the idiosyncratic risk that each insured poses. 
It is here that the information advantage of insurers could provide a unique advantage. To qualify for discounted premiums, importers of food, for example, would have to provide proof of hygiene or other safety and sanitary practices. Premiums could be based on past safety record, which provides added incentive. The process of underwriting such experience-rated insurance policies would harness information intermediaries that are otherwise not utilized when it is the government that inspects imports at the border or other products. Small importers might be at a disadvantage qualifying for discounted premiums, but certifying agencies could develop, build reputation, and rate the safety and insurability of otherwise unknown entities. As Baker explains in his proposal for warranty bonds, insurers “would demand that importers maintain detailed records of the sources of all of the ingredients and components of the goods being imported, facilitating the accountability process …”[footnoteRef:11] Baker also points out that the insurance industry is experienced with underwriting similar kinds of health and safety risks, working through global food supply chains. Many existing importers purchase liability insurance voluntarily, covering product liability risk and product recall costs, as well as business interruption.  [11:  Id., at 220.] 

3. Financial Statements Insurance
In the aftermath of corporate reporting fraud scandals, and the conflict of interests that auditors and gatekeeper were revealed to have had, the Sarbanes-Oxley Act sought to regulate the role and the liability of gatekeepers. The Act addresses problems of auditors’ and accountants’ conflicts of interest through a set of information-heavy regulations, penalties, allocation of authority to audit committees, and stricter standards relating to the involvement between auditors and clients. 
Much debate and critique has been leveled against the Act, the incentives it creates, and the growing involvement and supervision of the law in the governance of firms. But the problem it addresses is important: if auditors are hired and paid for by management, their conflict of interest is endemic to the relationship. Investors who rely on the statements do not have the incentive to hire private auditor. Thus, the problem seems to require government regulation in the form of fiduciary duties, monitoring, penalties, and procedures. But, like many other moral hazard problems, it is not likely that optimal incentives would come out of supervisors that are partially biased (insiders) or less informed (courts).  
Here too, however, an insurance scheme can provide an alternative, and shift information and monitoring responsibility from legal institutions to private insurers. Indeed, such a scheme has been proposed by Joshua Ronen.[footnoteRef:12] Under Ronen’s proposal, rather than regulate the relationship between the firm and its auditors, the law can delegate it to a private insurance contract. There will be no need to regulate subtle legal tests to figure out whether auditors, who are hired by the same clients whom they need to scrutinize, continue to experience a conflict of interests. Instead, the law needs to set clear rules of strict liability (of firms, not auditors) for misrepresentation, and it has to mandate that firms purchase liability insurance.  [12:  Joshua Ronen, Post Enron Reform: Financial Statement Insurance, and GAAPP Revisited, 8 Stan. J.L. Bus. & Fin. 39 (2002); Alex Dontoh, Joshua Ronen, and Bharat Sarath, Financial Statement Insurance (NYU Working Paper No. 2451/27449, 2008, available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1280670).  See also Lawrence A. Cunningham, Choosing Gatekeepers: The Financial Statement Insurance Alternative to Auditor Liability, 52 UCLA L. Rev. 413 (2004).] 

This insurance—which Ronen calls “Financial Statement Insurance”—would resemble any type of business liability insurance, like D&O insurance. Many such policies already exist and cover a variety of other harms. Insurers selling such misrepresentation liability insurance will be the ones to hire external auditors. Insured companies will vary according to the premiums paid, the policy limits, and other policy parameters (e.g., deductibles). Each firm’s insurance coverage will be publicized (in the same way that many other sellers publicize the warranty or limits of liability they offer). These publicized parameters would be visible to investors, would provide information about the reliability of financial statements, and thus would affect the price of the firm’s securities. If the firm has to pay a high premium for its coverage, the market would infer that the insurer regards the firm as high risk. By contrast, if the firm has a high policy limit, or maintains a substantial deductible, this will be viewed by the market as a good signal of low risk to investors. 
Importantly, it would be up to the insurers to audit the firm’s statements, and to hire reliable monitors who are not conflicted. It is the standard business of insurance to rely on experts in underwriting risks, and insurers have no clear interest to hide or overstate potential risks. Because the risk would be assessed by outsiders, and because high risk factors would become visible to the market through the price and limits of the insurance coverage, firms will have an incentive to improve the quality of their financial statements.
Insurance would eliminate the need for regulatory oversight of auditors’ independence. It would also harness the reputation and claim-paying capabilities of the insurer to the benefit of investors, who will be able to assess the misrepresentation risk more accurately. It will therefore serve quite well the objectives of securities laws. Even the settlement of claims could be simplified. Rather than relying on courts to resolve securities fraud suits, insurers could investigate claims or prescribe a claim-resolution procedure in the policy.
Conclusion
There are many other areas in which insurance schemes can replace heavy-handed government regulation, and execute the information task underlying good monitoring more efficiently. For example, rather than regulating entry and licensing of professions and occupations, the government can allow free entry but require insurance. While anyone could potentially practice the occupation if insured, it would be difficult if not prohibitively costly for charlatans to purchase insurance policies.
In each of these areas, including those I examined in some more detail above, there are surely a myriad of design and implementation problems that would constrain the operation of private insurance. While I sketched some of the advantages and attractive features of insurance, there are many other dark sides. Insurance companies often engage in deceptive practices, pressure claimants to accept unfair settlements, deny claims in bad faith, discriminate among applicants on questionable grounds, and use policy language that few, if any, consumer understands. It is also possible that in some areas there are collective concerns that would be marginalized in a private insurance market. Thus, none of the examples sketched here are ready for implementation. 
The value of this thought exercise—of insurance as substitute to regulation—is in pointing out that good regulation depends on accurate information. If the production of information is done more efficiently in the insurance market than in regulatory or adjudicative processes, there is much potential for social gain by delegating some of these information tasks to insurance.
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